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No. &6
A, Non-roonetary claim only
B. . Judicial Review :
LA/MIR/1BBOR/2009 (1.26)

nearL 7 nono
IN THE HIGH COURT OF
. THE HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT CF FIRST INSTANCE
CONSTITUTIONAL AND ADMINISTRATIVE LAW LIST

NO. ‘ﬁ/ OF 2810

IN THE MATTER OF an application for -
leave to apply for Indicial Review under
Geder 33 Ruole 3 of the Rules of High Court

and

IN THE MATTER OF THE
ENVIRONMENTAL IMPACT _
ASSESSMENT QRDINANCE (Cap. 499)

CHUYEE WAH APPLICANT

NOTICE OF APPLICATION FOR LEAVE
TO APPLY FOR JUDICIAL REVIEW

{Order 33 Rule 3(2}. Rules of Ifigh Court}

To: The Registrar, High Court, Hong Kung Special Admigistrative Region.

Jo9c CSTLCBaC-C50+ FT:TT

BILC /T4 /8E



Name, address and description of the

Applicant

Applicant

CHU Yee Wah, aged €5 vears cld, kocal
residant of Fn Tung Estate in Tung Chung,

Fantaw Istand, Hong Kong SAR.

Narme and description of Proposed
Fespondent '

Tudgment, order, decision or other
proceedings in reapect of which relief is
sought

N

{ii)

- Director of Envirenmental Protection

the Decision of the Direcior on 23 .
October 2009 in granting approval
for the Environmental Impact
Assessment Report {(“ETA Report™
celating to the Hong Kong-Zhuhai-
Macan Bridge Hong Kong
Boundary  Crossing  Facilities
pursuant to 3. 8(3) of the
Enviromaoental Impact Assessment
Ordinence (Cap.  499)  (the
“EIAO™);

the Decision of the Diecior on 23

Ociober 2009 in granting approwval

1€/ 3%
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Relef Sought

1

an order of cerfiorari quashing the Decisions of the Disector of Environmental

. Pruteciion; and

(i)

{Iv)

for the E1A Report relating (o the
Houg Kong-Zhubai-Macau Bridgs
Hong Kong Link Road pursuant to
s. 3(3) of the EIAO;

the Deeision of the Dircetor on 4
Mevember 2009 in granting
environmental permit {0 construct
and operate a designated project
{i.e. the Hoag Kone-Zhuhzi-Macau
Bridze Hong Kopg Boundary
Crossing Fecilities) pursuant to s.
10 of the EIAQ;

the Decizion of the Director on 4

November 200G in granting an |

environmenial permit o consiruct
and operate a designated project
{i.e. the Hong Keng-Zhuhis-Macau
Briage Hong Kong Link Road)
pursuant {0 5. 10 of the ELAO,; and

{the “Decksions™)

H
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should certiorart be granted, an order inder O. 52 1, 5(4); and

b

3. a bearing of this application under 0. 53 1. 3(3) if leave is not granted on the papers;

and

4. =n order for costs.

Name and Address of hcssrs, Yip Toe & Tang

Imstructing Solicitors 20th Floor, China Owerseas Building,
139 Hennessy Road, Wanchat, Hong
Kong.
Direct Tel: (R52) 3968 9382
Tel: (852) 3968 0348
Fax: {832) 2866 6000
(Ref: AW/58842/09/A/LAJsly)

A f | S —

Signed / . Dated 22nd January 2010
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GROUNDS ON WIBRCH REVIEF IS SOUGHT

SUMMARY OF APPLECANT’'S CASE

The Applicant lives close to the.site of e propo.s;_l“ Eonstruction of a partof & very large
projected transport project, namely the construction of a bridge finking Hong Kong with
the westem side of the Pear] River together with associated infrastructure.. The aim of the
project is to integrate road transport links to and from the Macaa SAR and Guangdong
province. Before it can go ahead the Director of Environmental Protection (the
“Mrector™) is required tn eonsider and act upon a number of different EIA reports that
have been prepared for the individual segments of the project. Only then van be isgue
permits under the EIAO for the construction works to begin. The Director issued permits
for the individual segments of the infrastructure project in early November 2009,

Permits are issued under the EIAD and the scheme of the ETAO requires the EIA roport

to deal with environmental issues associated with a project i a certain way. If an BJA

report fails (o deal with an issue in the manner prescribed, or fails to deaf with it at ali, the

Director cannot make a lawful decision to issue an envitonmental permit. (See; Shig

Wing Stecl Limited v. Director of Environmental Protection and Aimport Authority [2006]
IHRLRD 487.)

The Applicant maintains that the EJA reports do not comply with some of the {echnica]
requirements imposed on the maker of the rei)orts The non-comphiance is not triviaf of
incomsequential and that, accordingly. the Demsmns to approve the ElA r\@mtq aad to
issue the permits are liable to be quashed. Huwever, the Applicant’s clmllengc 15 bondted
o the Decistons made by the Director afier mnsidenng the ELA report d{_‘_:_almg with the

projects near wo her home.

The Applicant relies on a detailed criticism of the EIA report provided by SXpets in the
field of public health and medicine. The reievant parts of the cxperts critigue ape

summarized or reprodiced below. The main deffcierivies are:

Lo
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{%) the faiture of the EIA Siudies 10 comply with the toguirements and
specifications as required by the Technical Memorandum and (he
Study Brief ior the projects;
(i1} the EIA report containg many unscienlific assumptions and
problematic methodologies which ignore some of the latest and

best scientific data available;

(1ii} there was no comprehensive quantitative analysis of the air quality

impact on public health; and

(iv) the EIA report emoneouslty concluded that onc of the larpest
infrastructure projects in Hong Kong SAR would have no residual

adverse tmpact on air geality.
L THE FACTUAL BACKGRQUND

The IIZMB Proiec_ts

i. TIa Janmary 2(}03, the PRC National Devalopment and Reform Commission and the
HKSAR Government jointly commissioned the Institwte of Comprehensive
Transporiation to conduct a study on transport Yinks between Hong Kong and the
Pearl River West area. The study was completed in July 2003 and concluded that
there was u need for a Jund transport fink connceting Hong Kong and the Pearl River
West ares

2. The Highways Department of the Hong Kong SAR Government plans to constroct a
Hong K{mg - Zhuh‘u - Macay Bridgc (“HZMB“) w'll\__ cross the watcrs of
Llrgdmg}aﬂg tn the Pearl River ESLllul'}’ The bridge will connect the Hong Keong
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SAR, Zhuhai City In Guangdong Province and the Macau SAR. It will alse be

inciuded as par of the transport construction project known as the “National High

Speed Road Metwork Planning™,

The Hong Kong SAR section of the HZMP is basically divided into 3 main projects:

(2}

{b}

©

The Hong Kong — Zhuhai — Macau Bridge Hong Kong Boundary

Crossing Uacilities (“HEBCY

The Hong Kong - - Zhuhai — Macau Bridge Hoag Kong scction and
North Lantay Highway Connection {atso goferred to s the “Hong
Kong Link Road™) (“"HKLR™);

The Tuen Mun — Chek Lap Kok Link Road, This is a two-lane
highway comnecting the proposed Tuen Mun Bypass at the
southem coast of Tuen Mun Area 40 in the north with the Hong
Kong {nternational Alrport and Tumg Chung in the south, (*TM-
CLKL™),

(The 3 projects arc known as the “THZMB projects™)

Sex the map bhelow fur the various geographic locations of the above-mentioned

projects;
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o accotdance with the agreement made between the three covernments, the HZMB
requires the establishment of separate boundary crossing facilities. This means that
the HKSAR Government has to set up the Hong Kong boundary crossing facilities
{(i.e. the’ HKBCF) within Hong Kong. It is proposed to locate the facilities at a
reclaiined site in the northeast waters off the Airport Istand sear Chek Lap Kok,
Construction of the HKBCF will start in the 3¢ quarter of 2010,

The HKLR is required o a8 to provide the necessary linkage between the HZMB
and the HKBCF for the <ompletion of the HZMB project. Consiruction of the
HKLR will start in 2011,

The TM-CLKL, if combined with the Tuen Mun Bypass, will provide a direct route
Iinking the Northwest New Territories Traffic and North Lantau, from north 0 scuth,
the Kong Sham Western Highway, port back-up ateas in Northwest New Territories,
Tuesz Mun River Trade Teminal, the existing EcoPark in Tuen Mun Area 38, the

CSTLCBaC-C50+ FT:TT
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Alport, the proposed Lemtae Logistics Park, HZMB and Morth  Lantau

developments.

Aspects of these projects are within the mieisterial remit of the Eovironmental
Protection Department (“EPD™).

The E1AD Statufory Procedures

EIA Study Brief

19,

T&/08 309

The HKBCT, HKLR, and the TM-CLKL are designated prajects within the meaning
of s. 4 EIAO. Accordingly, the relevant procedures under the BIAQ must be
followed and an environmental permit will be required for each project before
cosstruetion can start, These procedures normally require & pesson who is pianning a
designated project to carty out an environmental impact assessment study (the “EIA
study”) of any adverse environmental consequences that are likely to arise as a

result of the proposed project,

In accordance with s. 5{1)(a) of the EIAQ a person whe is planring a designated
project is required to apply to the Director for an Envirynmental Impact Assessment.
Study Brief (“EIA SB” or “8B™) allowing it to proceed with an EIA study for the
progect. The application must include a project profile that complies with the
Technical Memerandum (“TM™} issued by the Scerstary for the Lnvironment
pursuant t s. 16 of the ELIAO. The main purpose of the project profile is o ensbls
the Director to determine the scope uf the enwironmental issues that are to be
addressed in the EIA study and to sst out specific technical and procedural
requirements for carrying out the study.

Pursuant 1o the applications made by the Highways Department, the Director issued
3 EIASBs for each for the 3 HZMB projects. These SBs were issued at different

ek
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times — the E1A SB for the HKLR was issved as long ago as 2003 whilst thoss for
the TM — CLKL and the HKBCF were issued in 2007 and 2008 respectively. They

nonetheless impose substantially the sa2me requirements.

1. The purpose of the BIA sindies is to provide information on 2 nature and extent of
the environmental impact arising from the construction znd operaiion of the project
and peluted activities taking place at the same time. This information will contribute

to decisions by the Direclor on:

{iy the overall acceptability of any adverse environmental
conscquences that erc likely to arize as a result of the proposed

praject;

(i) the conditions and requitemeonts for the detailed desizn,
construction and operation of the Project to mitigate against

adverse environmental consequences wherever practicable; ang

tH)) the acceptability of residual impact after the proposed mitigation

ircasures are jmplemented.
(§ 1.6 of TIKDCK 5B)

12. According to the EIA SBs, the cbjectives of the EIA study are as foliows:

") to describe the Project and associated works together with the

requirernents for carrying out the Project;
{ii} to identify and describe the clements of the community and environment
likely to be affocted by the Project andfor likely to cause adverse imfracts o

the project, including both the natura! and man-made environment;

{iil) o provide information on the consideration of alicrnstivesioptions for

T&€/8T 3o9c CSTLCBaC-C50+ pT:TT BIBZ/TB/BE
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sife ocations and layouts of the Projoct to avoid and minimise potential
cnvirommenial impasts to environmentally sensitive areas and ofher scasitve
uses; te compare the environmentat benefits 2nd dis-benefits of each of the
different options; i provide reasons for selecting the preferred option{s} and
to describe the part of environmental fectors played in the selection of the
preferred aption(s);

(iv} to identify and asscss alr quality impact, noise impact, water quality
impact, waste management implication, marine ecological impact, fisheries
impact, coltural heritage impact and landscape and visual impact; and
determine the significance of impacts on sensitive receivers and potentdal

affected uses;

{v) to propose the provision of infrastructure or mitigation measures so as to
minimize pollution, enviranmental disturbance and nuisance during

construction and operation of the Project;

(v} 10 identify, predict and eveluate the residual (ie. afier practicable
mitigation} environmental impacts and the cumulative effects cxpecied (o
arise during the construction and operation phases of the Project in relation to

the sensitive receivers and potential affected usss;

{vii) to identify. assesses and specify methods, measures and standards, to he
inchided in the detalled design, construction and operation uf the Praject
which are necessary to mitigate thesc environmenta! impacts and reducing

thom to acceptable levels;
{viii) to investigate the extent of the secondary environmental impacts that
may arise from the proposed mitigation measures, and to identify constraints

associated with the mitigstion measures recommended in the EIA study as

well as the provision of eny necessary modification;

1t
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{ix} to identifly any mdividast projest element(s) and associated works of the
Project that fa)! ender Schedulc 2 of the EIAQ; 10 ascerain whether the
findings of this EIA study have adequately addressed the environmental

impacts of those projects; and, where necessary, to identily the outstanding

issues that need 1o be addressed in any further detailed EIA study; and

{x} to design and specify the environmentat menttoring  and  audit
requircments to ensure the effective implementation of the recummended

eavironmental proteciion and pollution control measures.”

(§2.1 of the HKBCF SB / HKF RSB / TM — CLKL §H)

i3. This Application is concerned primarily with the manner in which the 5 ighways
Depariment (i.e. the spplicant for the envircnmantal pormits) conducted the air

qualify assessment relating 1o the operational phase of the 3 projects.

Air Guality Imnact Assessment reauired by the S8

14, The air quality impact assessment for the 3 profects was required to address the

following issues:

{1} the potential air quality impacts from the construction and operation of ﬂzc
project to sensitive receivers near the project, taking into account the
cumulative impact from the construction and operation of existing and
plavned/committed projects in the vicinity of the praject, in particudar the
HZMB, BELR, T™ - CLKL, Lantau Logistics Park, Tung Chung East and
West Future Development and major existing and planned/commitied air
pollutant emission sources within North West New Territories and Nerth
West Lantau including Black Point Power Siation, Castie Peak Power Station,
industrial uses in and around Tuen Mun Area 33, the proposed Sludge

12
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Treatment Facility, the proposed Integrated Waste Management Pacility aml
the Chek Lap Kok Ajrpoit; and

{iiy the potential otf-site air quality impacts on sensitive receivers including

Tung Chung Wew Town during operation of the project.

(§ 3.2(ii) and (ifi) of HKBCF SB)

Pursuant to § 3.4.1 of the HKBCF SB, the Highways Departinent was required to

{oliow the criteria and guidefines for evaluatmg and assessmg air quality impact as

Such assessment should be based on the best availablc in formation at the time of the

assassment, § 34.1.4 of the SBs for all 3 projects mquzre: the air quality impact

{#)  Background and Analysis of Activities (e.g. description of the
types of activities of the project that may affect uir guality during

construction and operation stages);

{ix provide  background information relating to air
quality issues refevant to the project:

(i} give an account of the considerstivns/measures that
had been taken into consideration in the planning of
the project to shate the air pollution impact (c.g.

alternative comstruction methods otc.);

(#1)  present the background air quality lovels in tha
assesSment area 0r the purpose of evaluating the
cumudative air quality impacts during constraction

and operation stages of the project.

i3

CSTLCBaC-C50+ FT-TT BILBZ/T8/8

15,
steted in Annexes 4 and 12 ofthe TM.
%
assessnents 1o include the following:
TZ/ET  39%d



) Identification of Ak Sensilive Hetsivers (“ASRs”} and

Fxamination of Emission / Dispersion Characteristics;

(i) identify and describe existing and planned /
committed ASRs thai would likely be affectsd by

the proect;

(il orovide a2 list of air politaat emission sources,
including any nesrhy emission souzces which are
likely to have tmpact related to the projoct based ¢n
the analysis of the activities during constraciion and
operation stages of the project.

() Construction Phase Air Quality hnpact;

{1} the requirements stipulated under the Air Pollution
Control {Construciion Dust) Regulation to ensure
that construciion dust impadls are controlled within
the relevant standards,

(4} Operational Phase Air Quality Impact;

(i} calenlate the expected air polfutant concentrations at
the identified ASRs based on an assumed
reasonably  worst-case scenario  wpder  noninal

operating conditions;

(iiy  the air pollution impacts of fudure road traffic shall
be calenlated based oo the highest emissions
strength from the road within the next 15 years

upon commenceinent of operation of the proposed

14
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10ad. the applicant shall demonstrate that the
wlucted year of assessment represents the highest
SIISSION - scenarlo  given the combination of

vehicular emission faciors and wulfic fiow for the
selected year

{2} Quarntitative Assessment Methodology;

0]

(13}

The Applicant shall apply the peneral principles
enunciated  in  the modelling  guidelines i
Appendices B-1 to B-3 whils making allowance for
the specific characteristic of the Project. This
specific methodology must be documented in such
tevel of details, preferably assisted with tables and
diagrams, o allow the readers of the ElA zeport to
grasp bow the model bas been set up to simulate the
situation under study without referring io the model
aput Tlles. Detailed calculations of air pollutants
-emission rales for input to the modelling and a map
siowing all the road links shall be presented in the
E1A report. The Applicent must ensure consistency
between the text description and the model files at
every slage of submissions for review. In case of
doubt, prior agreement between the Applicent anit
the Director oa the specific modelling details should

be sought.

The Applicant shal} identify the key/represeatative
air polutant parameters (ypos of polfutants and the
averaging time concentrations) to be evalusted end
provide coplanation for selecting such paramelers

For assessing the jmpact from the Project. Ozone

15
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{1it)

(i)

Limiting Metbod (OLM) o Piscrete Paroel Metbod
(DPM) or other mathod to be apreed with ihe
Director shall be used to estimate the conversion
ratio of NO, to NO if NO; has been identified as a

key/reprosentative zir pellutant.

The Applicant shall caleuiate the cumulative air
quakity impact at the ASRs identified under sub-
gsection 3.4.1.4 (i) above and compare these results
against the criteria set out in section 1 of Annex 4 in
the T™M. The predicted alr quality impacts (bath
unmitigated and mitigated) shall be presented in the
form: of summary table{s) and pollution contours, to
we evalpated against the relevant air gualiey
standards and on any effect they may have on the
fand use jmplications. Plans of a suitable scale
should be used to present poiiution contours to allow

buffer distance requirements to be determined

properly.

If there are any direct techmical poise remedies
recommended  in  the stody, the air quality
implication due fo these technical remedies shell be
assessed. For instance, if barrers that may affect
éispersioa of air polfutants are proposed, then the
implications of such remedies on air quality impact
shall be assessed. i noise enclosure is proposcd,
then portal emissions of the enclosed Toad seciion
and air quality inside the enclosed road section shali
also be addressed. The Applicant shafl highlgit
clearly the locations und types of agreed nvise

mitigaiing mezsures {(where applicable), be they

16
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noise barriers, road enciosures and their portals, and

alfevied ASR’s, on contour maps for 2asy referency,
{fy  Mitigation Measuras for Non-compliaaee;

(i)  The Applicant shall propose remedies and mitigating
measures whers the predicted air quality impact
exceeds the criteria set in section 1 of Apnex 4 in the
T™M.

ig) Submission of medel files.

(§ 3.4.1.4 of HKBCF SB)

Technical Memoranduem

17. Anp EIA report comprises a document or a series of documents providing detailed
assessment in quantitative terms wherever pessible, and in qualitative terms of the
likely envirommental impacts and environmental beaefits of sthe project. The
requirements for the E1A report shall be set cut in accordance with the TM. The EIA
report shall be produced in accordance with ¢he ElA study brief issued by the

Director 1o the applicant.
(§ 4.1 of T™)

18. The T™ sets out in general terms:

{u) Objectives and Contents of an EIA Report (§ 4.2 of TM);

i7

TE/ALT 3o9a CSTLCBaC-C50+ FT:TT

BILC /T4 /8E




{h} General Approaches aad Methadologics {or Assessrrent (§4.3 of

Tra);

{C} The requirement that EIA report shall be reviewed by the Director
with reference #o the compliance of the requiremeats as stated in
the SB and TM, and its evaluation of the resideat anvironmental
impacts (§4.4 of THL). When evaluating the residuzs] environmental

impacts, the fllowing factors, amongst others, must be considered:
{0y the quality of the E1A Report (§4.4.2 of TM)

(i} cffect on public healih and health of bioia or nsk of
fife. I the impacts may cause adverse public health
effects and/or adverse impacts to the heatth of rare
and/or endangered species or pose an enacceptable
tisk 1o life andfor survival of & wildlife specics, they

are considered as key concerns {§ 4.4.3 {2)(1) of TH)

(iii) the likely size of the community or the environment
that mmay be affected by the adverse impacts {§4.4.3
{a}v) of TM)

@ The procedure for the approval of the EIA report by the Director
(§ 4.5 of TM].

1%. The EIA assessmont must be based on the “besl available information at the time of
the assessment’, Such information shall be that which the applicant has access to or
is as provided or referred Lo by the Dircctor in the EIA SB. (§ 3.4 of TM)

20. Annex 4 §1 of the TM scts out the criteria for evatuating ailr quality impact. The

criteria for evaluating air quality impact include the following:

i8
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(2)

(b}

©)

0y

meet the Air Quality Objectives and other standards estabiished
under the Air Pollution Contral Ordinance (Cap. 311) (the “APC
Ordinance™);

meet hourly Total Suspended Particulate concentration of 500
microgrammes per cubic metre measured at 298 K° (25 C°) and
101.325 &Pa (omc atmosphers) for construction dust impact

gssessment;

meet 5 odour units based on an averaging time of 5 scconds for

odour prediction assessment; and

Jor air polhdants not established under the 4PC Ordinance nor
above, meet the standards or criteria adopled by recopnised
international organisetions such as WHO or USEPA a5 o be

agreed with the Director of Environmental Protection.

21. Annex 12 of T™M describes the commonly adopted appreaches and methodologies

Jo9c

for asscssment of air quality impact arising from designated projects. Any domestic

premises, terporary housing accommodation etc. shafl be considered to be an alr

sensitive receiver {l.e. ASR).

22. The air quality assessroent must take into consideration the following aspects: .

(i} Tdentification of emission characteristics;

(ii)y  Descrption of Study Arca;

{ii)  Description of Sensitive Receivers;

1%
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(v}

v

(vi}

Buseiine Study — it tvalves the deseripiivn uf the exisiing
air quedity based on, buf not fimited to, existing oir qualily
monitoring on-zite or quality assured measured data which
can be abtained from povernment agencies, companies or
instructions. The baseline stedy involves a discossion of
hackground air quality vatue due fo uminventoried sources
and coniributions fem owisidz the stady are and

description of the method used for determiring this value.
{§ 2.4 Annex 12 of Th)

Meteorological Conditions; and

Imnact Predictzon and Assessment:

% assessment iesults shall provide infornmation
on fthe worst case wmeterclogy; areas of
maximum impacts o the stady arca and
cumulative impacts due o the background and

igentified sources;

b.  presentation of assessment results shall be
assisted by summary tables and contour map of

poliutant concentration;

¢. assessmen! eesults shall be compared with
acceptable air quality standards as defined
according to Annex 4.
{§ 3.6 Annex 12 of TM)
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Adr Quality Obieciives (“AQOs")

25.

/12 39a

. ilong Kong’s AQOs are set owt in a technice! memorandum issued under the APC

Ordinanec (Cap. 311} Pursuart 1o 5. 8 of the APC Ordinance, it imposes on the
Director (the authority for the purposes of the APC Ordinance) a duty t0 aim to
achieve the relevant AQOs as soon 23 {8 reasonably prasticable and therezfier to
rrainlain the ait quality so achieved, '

The existing AQOs were established in 1987, fargely with reference to the health
protection criteria established by the United States Environmental Protection
Agency at the time,

Int October 2006, the World Health Organisation released a new set of (“Air Quality
Geidelines™ AQGs. The European Uniouw and Awustralia have afso updated their
AQDs or air quality standards in the Hght of new scientific cvidence and data on
heelth effects of air polhution. The diagram below sets eut a comparison between
Hong Kong’s existing AQOs, the air quality standards of certain other devecloped
countries / economies and the latest AQGs issued by the WHO:

21
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Annex C g‘ .
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26.  The current AQOs in Hong Kong lag sericusly beliind those being pursued by other
developed countries / economies in at least the ollowing aspects:

{a) they allow for much higher corocntration levels of key pollutants
such as NO; and RSP/PM that are particularly damaging to public
health; and

(&) they do not provide for fine suspsnded particulars (“FSP or
PMzs"), which has been scientifically proven to have greater
adverss impact on human health than even PMiq. {Ses: § 3.5 of

- Government Consuftation Peper on Air Quality Objectives Review)
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27.

29,

30,

. The Hong Kong Government recognises that the current AQOs are in urgent need of

updating. In the scientific ficld, i is generally accepied by all that the cument AQOs
are obsoicte in that they do aot provide an accorate assessment of the likely impact

of Jeterivrating air quality on public health, and they are long overdue for revision.

The Jovernment commissioned 2 consnitancy study in 2007 to review the AQOs;
taking into account the WHO AQGs and the practices of other advanced countries /
economies. The consuitant has compieted the study, which recommended 2 new set
of AQOs for Hong Kong and a host of emission control measwes, In mid-2009, the

Government launched a public consultation for the review of the existing AQOs.

The consultant eppointed to conduct the government consultancy study of AQOs in
2007, COve Arup Parmers Hong Kong Ltd, is the same consultant hired by the
Highways Department jo conduct the EIA study for the HKBCF / HKLR. Ove Arup
Parners is also the consultant engineering firm awarded the design and site
investigation contracts in relation io the HKBCF / HKLR projects.

As a resuit of the AQOs study, the Government has proposed 2 set of new AQQx,
However, the proposed new AQOs still fall far short of the targets recommended by
the WHO, In most cases, they reflect interim targets that the WHO recommends for
developing courrtries that cannot afford the measures necessery to achieve the WO
AQGs. The Govemnment has carried 2 public consultation exercise in respect of the
proposed new AQOs but they have not vet been adopied under the APC Ordinance.

. In the opinion of local experis in the public heaith field, the proposed new AQOs

will not imprave air quality in Hong Kong even halfway towards the level of air
quality that would be achieved through conrpliznce with WHO AQGs. Experts have
estimated 1hat the total pumbers of young children with respiratory health problems
and the number of deaths atiributable o 2ir pollution would still be up o two and a
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half times higher than it would be il the Government ware commined o achieving

the WHO AQGy,

22, The new WHO AQGs are bared on a comprehensive review of the extensive

scientific Ifterature on air pollution and health effects, amounting to several hundred
scientific papers from authors on five continents. ‘The WHO AQGs represent the
best evidence curzenily available on the benefits of cleaner air. The guidelines
indicate the minimum levels of air quality control needed for the protection of public
health given the current state of the most advance scientific knowledge and data

available.

HBEBCE /HKLE E1A

EC/EE  Jovd

. The E1A report for the HKBCF and [IKLR was preparcd by the consultant, Ove

Axup Pantners Hong Kong T4d, and were delivered to the Director pursuant to 5. 6{2)
of the ETAQ on 31 July 2009. Due to the inter-relation and proximity between the
two projects, (ke same ELA study was commissioned for both projects {the “HEKILR /
HKBCF EIA”). Sote of the relcvant parts of the TLA report are set out herein.

. The HKBCF / HKLR EIA madc references 1o the Tiong Kong Planning Standards

and Guidehnes (“"HKPSG™), the APC Ordinance, and Anmex 4 of TM. Chapter 9 of
the HKPSH refers to the Government's policy objoctives of limiting the
contamination of air in Hong Kong through land use planning and through the

24
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38,
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enforcement of the APC Ordinance to safeguard the heslih and well-baing of th

3
e oy

COMmMuUniY 10 ensure that the AQUs are met as s00n 4s possible,

- At § 513, the report siates that currently, the AQOs stipulate limits on

copcentrations for 7 pollutants including sulphur dioxide (S02), Total Suspended
Particulates (TSP), Respirable Suspended Particulates (REPY or othorwise knawn
ag PM, ) Nitrogen Dioxide (NO2j, Cau:bon Monoxide (CO), photochemical oxXidants,
ang lead (Ph

At § 5,1.4, the report states that the key air emission source from HELR and
HKBCY 1s obviously the road traffic {i.e. vehicular emission). In this regard, &ir
pollutants of concern would include nitogen dioxide (NOZ2) and respirabio
suspended particilates (RSP), and they have been assessed in the EIA study. The
emissions as regards other pollutants such as CO ete from road traffic are

insignificant.

At § 3.2.2, the EIA report sets out the daix for the 3 most recent years of air guality
monitoring data (i.e. 2004 {0 2008) at the Tung Chung Monitoring Station operatad
by the EPD. These daia show that average concentrations of RSP over the § year
period exceeded thc AQUs and the highest hourly and daily concentrations of NG,
were o 88% and 97% respectively of the applicuble AQOs,

At §5.2.5, it states that the proposed projects wifl not generate any Qzone / O,
Hence, O3 is pof assessed in the EIA,

At § 5.3.1.3, it Tists the representutive ASRs used in the EIA study, The SBs required
ASRs within a distance of 500m of the pruject boundary (including the propossd
alignment, reclamation and the associnted facilities) to be identified, but zome

ASRs ocated ouiside the 300m range were also included in the assessment,
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40. At § 533.87, the BIA report included the Tu Tung BEsiatc (ie. the Applicant’s
residonec) a5 one of the selevant jocatinns of the representative ASRSs for air quality

assessment during the implementation of the project.

1. At § 5.3.2.1, the report states that when the HZME comes into operation, the main
suuree of air pollution would be vehiculor emissions from road tatfic. A¢ 5622
the LIA repost acksiowledges that NO, is the polntant of primary concern during the
operational phase of these projects and s air quality asscosmen: of vehicular
emission takes particular account of both NO, (the main precursars of N, and
RSP (see: § 5.6.10.73,

42. Section 5.6 of the report deals with the oporational phase of air quality assessment.
The EIA stdy assumed that the air pollution contral measures recommended in the
Peart River Delta Regional Air Quality Management Plan, which was been jointty
drawn up by the goverments of the HKSAR and Guangdong in 2003 would be
achieved and the following models were used to calenlate the effoet ‘of these

measuLss on air quabily in the study area after the bridge is opened to traftic:

(M) a regional nedel viz, Pollutants in the Atmosphere and the Transport over
Hong Kong (PATH, a regional air quality prediction modal developed by
the Environmental Protection Department) is used o quantify the impacis
from various sosroes including those in Pearl River Dslta Economic Lone
{PRDEZ), the Hong Kung International Airport, power plants in HKSAR -
and roads beyond North Lantau efc.

(i) 7 near-field dispersion model is used j.e. CALINE4 for line sources 1o
quantify the air quality impucss at local scale from open road cmission and
idling emission at HKBCF, Another near-field model ISCST3 is used fo
assess point and volume sources to quantify the air quality impacts at local
scale from portals and ventitation buildings.
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44.

43.

47,

P i

§ 5.6.2.1 of the report states that in accordance with the K14 Study Brief, ysar 2031
was chosen as the assessiment vear for the air pollution impacts since it is expectad
to be the year of the highest emissions for HKLR and other proposed roads nmder
the HKBCF, falling within 15 years after the opening of the 117MB bridge.

§ 5.6.2.3 of the report states that traffic forecast for 2015, 2016, 2021 and 2021 have
been conducted, and have been submitted to the Transport Department withott any

adverse comments, The results of the 4 scenarios are set cat in Table 5-9,

Section 3.6.3 states that dats from 2 mid-term review of regional air quality by the
HESAR Government and the Guasgdong Dnvironmental Protection Bureau
published in November 2006 fomms the basis of the projection of emissions in the
Pear] River Delta Economic Zone (PRDEZ) that were used in the EIA. The
vonsultant alse took into account the air quality control measures made by the
Guangdong Province Government's plan (o control and reduce their emission up 10
2020. With such measures in place, the report states (§ 5.6.3.3) that the resulted
2020 PRDEZ emission data are significantly lower than the 2010 PRDEZ, enission
data from the Mid-term Review Study.

§ 5.6.5.1 states that about 28% of the Hong Kong SAR’s current electricity supply is
generated from natural gas by Hong Kong power stations, It is also noted from the
annual reports published by power companies in Hong Kong that they have plans to
increase utilisation of natural gas to 50% in the next dacade. It is therefore
considered reasonable by the consultant to assume thar by the time of 2013, the
utilisation rate of matural gus within Hong Kong SAR should have reached 50%,

Section 5.6.8 deals with vebicular emissions within HKSAR beyond those on
Lantan. It concludes that any impacts from these “beyond-Lantau roads” on the
sensitive receivers relevant to the ElAs of HKLR & HKBCF ought to ho relatively

minor,
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48.

49,

50.

3

L.

Fd

1.

§ 26,103 states that sccording (o the fatest implememation programme o die
emission standards for diesel vehicles, (he following emission standards shouid be
adopied for calculation of emissions from diesel vehicles ragistered in Hong Kong

incspective of whether they need to travel toffrom Macay and Maimland Chipe:

a) Diese! vehicles < 3.5 tonnes: Euro 1V by 2007,
b) Diese] vehicles > 3.5 1oanes: Buro [V by 2007, Euro V by 2010

(Fwro - Eurcpean emissions standard)

§ 5.6.10.4 states that in addition Mainland China Authorities anwounes! (o
implement Euro IV and V standards {for diesel fucl) by 2010 and 2012 respectively.
§ 5.6.10.5 further states that accordingly, it should be reasonable to assume that
cross boundary vehicles will perform in & manner similar o Hong Kong yehicles in

terms of poliutant emission.

Section 5.6.17 deals with the prediction of cumulative air quality impacts. The
cupnulative pollutant concentrstions are computed by combining the predicted
concentration from PATH, CALINE4 and ISCST on an hourly basis. All the
predictions including maximum 1 bour, 24 howr average and annual average for NO;
and RSP from 1.5m to 20m ebove local ground or higher level for some ASRS are
set in Appendix 5J to the repott.

§ 5.6.17.2 stotes that the predicted poliutant concentrations at all the representative
ASRas satisfy the AQOs.

§ 5.6.17.3 states that for ihe ASRs on the eastern coast of Tung Chung East Future
Development, LLP and MTR Sin Ho Wan Depot, the 1A report for the TM-CLEL
has confirmed that all the existing and piannad recotvers would comply with the
relovant criteria and there are no residual air quality Impacts.
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§ 5.7.1 states that an air quality impact assessment has been conducted for both the
comstruction and operational phases. ‘the fugitive dust assessment for the
construciion phase has concluded that 8 times per day watering in all works areas

would be required o control the {ugitive dust fopact,

§ 5.7.2 states that for the assessment of operational phasa air quality, a combination
of rzgional wide model {PATH) and near ficld dispersion madels {CALINE4 and
ISCST3) has been used. This approach aliows a more realistic prediction taking into
considerationt of’ the regional meteorological pattemns, terrain effect and compiex
photochemical reactions. The PATH model zlso takes into account the Peard River
Delta Regionat Alr Quality Management Plan drawn up by the HKSAR and the

Omangdong Provincial Govermment.

§ 5.7.3 states that scnsitivity tesis have been snderfaken to identify the highest
emission scenario from this Project, given the combination of vehicelur emission
factors and ihe projected tzaffic flow. It is concluded thet the worst case assessment
scenario is Year 2031, Emissions for various pollutan! sources have therefore been

updated for the assessment year,

§ 5.7.4 states that for the dispersion of open road emissions within North T.antau was
modelled by using CALINE4. The FmFAC-HK tmodel was used fo calculate
vehicular tailpipe emissions taking into actount the latest plans for implementing
emission standards for diesel vehicles and foel quality in Macauy and Mainland
China,

§ 5.7.5 states that the effect of emissions for portals and ventilation buildings has
been modzlled using ISCST, taking the length of vach tunnel and its ventilation

schems b:lo sccoust.
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38. § 276 states that the reauits siow ihat the predicted cumulative poliutdon
conconirations et all identified ASRs will comply with the AQOs. There will be no
land wye constraints, Henee, it is concluded that ‘there will not be anv residual air

quality impacts’.

[

TM - CLKL, ElLA

32, The EJA report for the TM — CLKL was done by another consultant firm AECOM
and was issued in August 2009, Chapter 4 of the EIA report for TM - CLK L sats out
the air quality impact assessment. i has adopted a very similar methodology as the
EIA study done for HKLR and HKBCF. It has arrived at the same conclusion as the
HELR 7/ HKBCF EIA in that the project would have no adverse sesidual irmpacts
duning the operational phase. For the construction phase, it is concluded that there
will be marginal dust excesses. Hawevef; the dust impaets are, aruungst other faciors,
not predicted to significantly affect healih or cause loss of life, |he residual impucts
associated with the annual dust excesses for the TM — CLKL in Tuen Mun would be
considered minor and acceptable (§ 4.10 of the EIA report for TM — CLKL). In
other words, the EIA report for TM — CILKL suffers from the same problems and
deficiencies as the HKLR / HKBCF EiA. However. since the HMB projects are a]]
infer-connecied, the Applicaut dees not intend to chalienge the EIA report and
environmental permit for the T™M — CLKL profect in order to avoid nanecessary

complications in the present application.

Approval of E1As by Director and the Issuance of Envirppmental Permits

60. The LIA reports for the HKLR / HKBCT and TM — CLEL projects were approved
5y the Director on 23 October 2009. The Director issusd cnvironmestal permits for
the 3 projects on 4 November 2009 pursuani to 5. 16 of EIAC,
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Esgpert views on the EIA reporis

61. The Applicant’s Solictiors have consulted experts from the Department of
Community Medicine, at the School of Public Health in the University of Hong
Kong in relation o the HKLR / HKBCF ElA studies in guestion, The following

commends wete made by the experis:

No assessment of impact on public health

a) The [IA swdies did not provide a quantitative risk assessment
related to public health based on the assessment of the air guality
impact resulting from the HZMB projects.

b} The assessment of air quality was condueted only with refersnce to
the 1987 HESAR AQOs which arc universally accepied in the
scicntific field as nbsolete and long overdue for revision. The EEA
report is therefore not based on the best scientific knowledge and
evidence that is available now dealing with the impact of air
pollutants on the health of the public.

<) Compliance with the HK8AR AQOs slone does not mean that there
will be no adverse impact to public health resulting from the TIZMB

projects. The consuliant’s analysis has no relevance whaisoever to

the likely adverse impact on public health, and the current and long

term public heaith consequences caused as z result of the HZMB

. projects; especiafly with refercness to air pollution induced diseasas

of lungs, beart and blood vessels,
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The Dirsciur should therefore nul avcepi znafyses based on the
current JIKSAR AGOs without at least considering accompanying
sensitivity analyses based on both the ncwly proposed HKSAR
AQOs and the WHO AQGs. The WHO ADGs represent the latest
sciemific evidence on the impact on health of air poblutants and arc
based on evidence which demonstrates that populzlion health is
barmed at levels well below the 1987 HESAR AQOs and most of
the prapossd new AQQOs.

FSP or PMh ¢

€)

A major omission in the BLA rsport is the lack of information on
Fine Suspended Particulates (FSP or PM;s). PMy s is comsidered to
be ¢ven more harmful to human health than the coarser fraction of
RSP (PM,g) f (PM;; — PMyq) because of the ability of fine particles
to peneirate the fung airways, enter the blood circulation and invade
organs such as the brain and the liver. PM.s is an inportent
signature of traffic emissions, Although PM, s is not listed in the
current HKSAR AQOs it is included in the WHO AQGs znd United
States National Ambient Air Quality Standards (NAAQS) as well as
the proposed revisions of the HKSAR AQOs. The 2008 annual
average level of PM; < recorded in Tung Chung (data obtained fom
the EPD monitoring station) stood at 37.2 pg/m®. This had exceeded
the WHO AQGs standard of 10 pg/m® by 270%. Similar levels were
recorded at Tsuen Wan (37.1), and Yuca Long (40.7). The maximum
levels observed in 2004 ranged from 99 to 112, with Tung Chung at
110 pe/m’. While background regional levels may account for a
large proportion of ambient PMis, the roadside levels will
predictably be much higher, as is the case for PM ..
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f If consideration were given to the annual levels of BM: s from 1999
ta 2008, there are indications of an increzsing trend that is consisgent
with the satellite remate sensing data reported by the Hong Kong
University of Seience and Technofogy (F igure 1). The rising trend
nesds (o be specifically addressed in the context of the HZMDB
projeets and traffic sources of pofiutants.

£} The use of 2004 as the starting year for the consultant’s analysis
could be highly misleading because air pollution .in 2004 was
unusually high. Figure 1 shows the lovel of air pollutants in Tung
Chung from 1999 to 2008 end its gradua) increase (2004 was an
axceptional year of unusually high air pollution):

Figure i: PMas tevels in Tung Chung 1999208 at the general mumtonng station
(Sownrce: EFD)
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1) § 3.2.3 of the HKTLR / HKBCF EIA report notes the gradual decrease
in NO» and RSF since 2004, This interpretation is misleading. 2004

was a very high pollutant period so any subsequent data may creaw
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the falve impressian of a decline, Appreprinte statistical models
shouid havs been used 10 take into account rundon o other souvrces
of variation. A preliminary analysis of asseciations between PM. «
and health outcumes in Hong Kong was coadueted in 2002, This
showed strong association beiween PN and hospital admissinns
for respiretory diseasc ar all ages and the elderly 65+ apd

cardiovasculer disease incloding specific heart conditions,

i) The consultant addressad the problem of Total Respirabiz Suspended
Particulates (TSP} gencrated by the HKLR / HKBCT projects. They
began by indicating what proportion of TSP consists of Respirsble
Suspended Particulates (RSP} (Table 5-6), RSP are particulate
matter with an “scrodynamic diameter” of less than 10 microns
(millionths of a meire}; so they are usually referred to 25 M. They
are regarded as an impartant fraction of particulates becmusc they can
penctrate decply into the lungs through the airways, and from there
into the blood circulation and all tissues and organs of ihe body.
Even smaller fractions of RSP are considered to he i ghly damnaging
pollutants because they evade the body’s defence mechanisms. They
include particles of <2.5 microns, even ac smell as 1 or 0.1 microns.

The latter are coimparable in size to viruses.

Particle class sizes

D ‘The B, Appendix B-I § 3.6, states that information on particle size
should be provided for fractions <30 pm and <10 um. The EIA
teport failed to do this. Instead on page 5-12, it provides secondary
information from 2 USA Environmental Prolection Apcncy (USEPA)
document which only partitions the avetape value of particle size in

TSP into the rauge 1.25 pm — 275 gm — 7.5 ym - 12.5 am -~ 22.5
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im. This misses the erirical eut off of 10 um which is relevans to a
Quantitative Risk Assessment (QRA). The apparent mindmun RSP
proportion {ie <7.5 pm) is 47% but may be much higher if 7.6 - 0.9
pm is included. A nowmative figure for RSP in ambient TSP in Hong

Kong is about 63%, which is much higher than the estimate tmplicit

-in the FIA report but consistent with ths raage of 50% up to 80%

found i other developed urban areas. What is the RSP fraction of
the anticipated TSP levals caused by construction activities? JF this
is differcnt from the expected ambient fevels in Hong Kong then this
should be measured in comparable local projects and then used in
[ormal risk assessment calculations. It is not clear whether the
speculative figures for “mitigated” annual average TSP given in
Table 3-8 are additional to the background TSP or the total resultant
TSP after mitigation. This part of the report lfacks clarity hut is

relevant,

No roadside data collected

k}

The baseline air pollutant figures as scl out in Tabie 3-2 of the
HEKLR / HKBCF EA report were taken from the air qualily
monitonng data that were obtained from the Tung Chung general
monitoring station from 2004 to 2008, Given that the principal focus
of ihe EIA report is on vehicular emission and the impact of the
HZMB prajects, rosdside pollution data collected from readside-
fevel monitoring stations {as vpposed to general morndtoring stations}
should have been used tn measure and assess the likely impact on
public kealth. The general monitoring station data does mot
adequately reflect levels of roadside polfution. The data collacted
from general monitoring stations are must likely to understate the

seriousness of the current air quality preblem in the study area;
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espectally for Phfip, SO and NUZ. The tung Chung genersi
MORIOring station is 21 moetres shove ground and will nof provide a
valid measure of roadside pollution as it cannot accuralely measure
polluiion at road level, and these are where most ASRs are located
and where poliution has a greater impact on public health. Since the
principal focus of the air quality impact assessment is vehjeular
emissions, data ftom roadside monitoring stations should have been
used fo measuie and assess the projects’ impact on air quality.
Roadside pollution and its health effects are known to exteml
through a wide radius from the sourees and will have an impzct on a
wide spectrum of sensitive receivers. Recent studies have shown that
respiratory health risks to children extend at least up to 1500 metres
from highways. On the basis of government data one can say that a
large proportion of population time, more than 50% to 60%4, iy spent
on the roadside leve! (ie. below the height of the general monitoring
stations) in activities of daily living. This is important for everyone
exposed and especially for groups such as the elderly, the sick ang
school children and infants in kindergartens and roadside domestic

and commercial premises.

A major omission in the EIA report is the sbsence of axy foces cn
one of Hong Kbng's Worst roadside poliution problems related o
nitrogen oxides and iraffic emissions, in the context of the HZMR

project construction and jtg operation.

Average nitrogen divxide NO» levels at the readside in 2008 ranged

fom 97 10 103 ug/m’ in Central, Causeway Bay and Mongkok.

These Jevels are 140% 10 150% abave the WHO AQG of 40 pg/m’.
(The WHO AQG for NO; is the only single Kmit WHO value
adopted by government for the propaosed pew HKSAR AQQ). The
upper 25% of monitored values for NO; ranged from 119 to (27
pghm’ and e maximum values were 180 10 208 pgim’. Virtually
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all of the observed polution from NOy iz gerersted within the
HESAR by Hong Kong traffic. Tt is inconceivabie that uorban
nitregen diexide Jevels will not be influenced by the construction of
now piajor roadways associated with the HZMB.

If there were no roadside-level moniloring stations available in Tung
Chung, onc should have been installed on a temporary or portable

basis 0 measure and gather roadside pollation data in that area,

" rather than simply relyiog on the general monitoring stotion zione.

There should have been ample Hime and resowrces fo obtain roadside

pollution data for an B1A study of this scale sad magnitude.

The ELA SB § 3.4.1.4 (ivia) states that calculations for expecied air
polluiant concentrations at the identificd Air Scuositive Reccivers
{ASRs) zre based on an assumed reasonzbly worst ease scenario
under normal operating conditions. From the perspective of
assessing the impact on public health, one would need o assess the
average daily exposures and for this onc weould require relovant
roadside pollution data in relation 1o all the ASRs listed. For the
purpose of assessing intonse exposure periods the consultant should
also have taken into account the differences of air pollutant levels
between warm scason and cold season. Based on available data in
Hong Kong, the differences couid reach up to 50% higher in cold

SCASCNS.

Roeadside pollution data should be used ta condoct the assessment of

the likely impact on public health which ever model the consultant

wishes 10 use. This is so as the EIA 8B Appendix B-1 § 3.7 siates

that “the conversion of NO; to NOy is a result of a series of complex

Dhotachemival reactions and has implications on the prediction of
ar field impacts of fraffic emissions”. [emphasis added]
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§ 53.2.5 of the HKER / HEBCF E1A -repﬁrt states that the proposed
preject will not generate Qzone 7 O3 hence the same is not a polhmtant
to be asszssed in the EIA study, This is an invelid and unscieniific
assumption made by the coasuliant, Ozone / O3 is a secondary
poliutant formed by a complex series of reactions between nifrogen
oxides and volatile organic compounds in the presence of sunhight
{(witraviolet). Ozone is established by scientific rescarch (o be a
public health hazard and is one of the four criferia pollutants in the
WHO AQGs. Beth the consiruction phase and the aperation of the
bridges will generate a substrate for Ozone formation (ic. NOy and
VOCs). Ozone levels have been rising in Hong Konag over many
years. Ozone is also a regionat poliutant and the regional impact of
the projects in question and the operation of the HZMB bridge on air
quelity should be measured and assessed against the tikely impact on

public health and must form an integral part of the EIA study.

There is no guestion that Ozone, as a pollutant will be generated
from the nitrogen oxides and volatile organic compounds emiited
from road vehicles and construction cquipment involved in this
project and from traffic during the operation of the bridge. Under
the influence of sunlight, photochemical reactions lead to the
eonversion of organic compounds (i.c. Volatile Organic Compounds
(VOCs)y and uxides of nitrogen in te photochemical oxidaats,
particulariy DTG, See Us EPA’s wchsite:

hﬂp:,‘/wv.w,am.g_0v/_gmrmdievelaznqefbasic-.ht!ﬁi

in Hong Kong the ususd divmal pattein of lecal ozone production

which peaks in the carly afternoun, especially in the cool season

Bt
o
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when thers iy less cloud cuver and more sunfight.  This patiemn

results fromn the daily emissions of NO, and VOCs from iraflic and

other sources ex scen in the pattem on 9 CGet 2009 at urbag
monitoring stations. At Tap Mun in the absence of traffic {so no

depletion by freshly emtted MO the levels are hicher on averasc
} - 4 a'g

than tn urban arcas.

A
3 », / .

E
$TE m = A k. 18 . 1TR LN 12 M. 20 R, ..-':'I‘,;.‘m I,
Farticulata Makier Nitrogen Dioxide Sulphur Dingide il
{ MM, (NO, } (50,1 Loy

Daily ozone patterns in early cool season {Hong Kong general (urban)
stations} Source: Hedley Index

"
&
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Source: Hedley Index

£ Hong Kouyg's “loval”™ amd “background™ levels of ozone are increzsing
as indicated by published studies on levels at an eastern coastal site
{Hok Tsui) outside of tho wbhan area. The authors demonsteated
tinearly incressing background ozone levels 1994-2007 (Figute 2 from
Wang ot ai. Atmospheric Chemistry and Physics 2009; 9.6217-6227).

——raife oF chiasgre: 3% ppbailyy (poBAT)

1994 1995 1996 1997 1998 1995 2000 2001 2002 2013 2002 2005 7006 2007

Fig, 2. Monthly mean ozons mizing rafics and the locar 61 Yine al
Mok Tsul, Hong Konz, during 19942007,
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The baseline data in § 5.2.2 of the EIA report show that Ozone levels
have been well over the AQUs for the past 5 years. This pollutant

should have been inchided in the air quality impact avseszmont.

Sulphur Dioxide - S0,

)

§ 5.2.6 slates thet since 50, pollotant level is relatively low tharefore
it would not be ussessed in the EVA siudy. 80O, penerated from the
burning of ceriain sulphur rich fuels is 2 major health hazard and is
strongly associated with mortality from cardiopulmonary disease in
adults and chronic respiratory symptorns in childeen in Hong Kong
SAR. The sources of SO: emission in the PRD currently include
road taffic (especially wvehicles using mainland diesel}, power
generation, menufacturing  activities, lifting and construction
equipment and maring traffic. As an indicator of SO, pollution tevel
in Hong Kong, the 2004 to 2008 data from the Tung Chung
monitoring station on the 24 hour highest daily average is 355% to
500% above the WHO AQG. The annual average figure for Tung
Chung in 2008 is about 200% above the level in London. Across the
Hong Kong SAR, 850 levels measured at both the genera! and
roadside levels have been rising since 2603 to 20G8. The possible
decline in 2009 is likely to be temporary {which was due to a decline
in economic activities). Given the importance of S0O; a5 a polhtant
associsted with health effects, the consultant has not provided a clear
and sufficient basis for not assessing the level of SOs in the EIA
stady.

41
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The use of the PATH model by the consuitant should be subject 1o
rigorous sensitivity analysis apd iaterpretation. fa a paper published
by the EPD} in 2005 titled “The Challenges of Modelling Air Quality
i Hong Kong” (author: Mr. Christopher Fung), it is accepted that
the PATH medel tends o underestimate / under-predict short term
and average pollution vahies, and the annual average RSP, O, and
NO; leveis. b1 Lke opinion of the experis, the PATH inodel
underestimation of air pollutant levels could reach up to 25% - 50%.
It is unclear and not apparent ffom the ELA report that the consultant
has taken into account the deticiencies inherent in (he PATH modal.
In the HKLR /HKBCF ElA report, comparisans beiween PATH
predicied resufts for recent years and the chserved data in the same
recent years were not shown. These comparisons are essential io
ensure the validity of the PATH model results presented by the
consultant throughout this ELA report.

Hicies on future air quality control measurss in PRD etc.

At seotion 5.6.3 of the HKLR / HKBCF EIA report, the consultant
has wsad a regional model by tfalong info account the Pearl River
Delta Ropional Air Quality Management Plan ané the air guality
wonirol and emission measures as proposed by the Hong Kong SAR
government and the Guangdeng goverament. The consultant has
assumed that emission reduction fargsts recommended in the Pearl
River Delta Regional Air Guality Management Plan wili be achieved
by 2013 and maintained throvphout the assessment period (up 1o

2031) as a result of measures amnounced by the Guangdong

42
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govanuent w jusc 2006, The consultan: has ignored data obizined

from air moniloes Fom ecross the PR resiom showine thoe
o

continced rise of levels of air pollutants in 5 iinear fashion from
between 2000 ta 2008 (Fieure 23,

Figure 1: Snrface extinction coefficients from MODIS Satellite indicsting trends in
BSF i= the Pear]l Kiver Defia

— - — ;
Apweal gversse in Zhahs tAneead average in Macao i
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There is nc evidence showing that the air quality control and
emission measures being  implemented by  the Guangdeng
government have led to a decline in pollutant concentrations during
this period. Optimistic govermmentsl policy statements zbout the
effect of control measures cannot be equated with actal
im pwvezﬁent in air quality. The consultant has ignored the evidence
of continuing deterioration of sir quality in the PRD region.
Furthermore, the Hopg Kong SAR government has no power o
ensure that the cmission and air quality comirol measures would

continve to be implemented by the Guangdong government,

¥) At § 5.6.5.1 of the HKI.R / HEKBCF EIA report, the consuitant has
refied on optimistic and largely unsobstantiated claims made by
power companies in Hong Kong in their annual reports regarding
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theic plans to increase the utifisation of natural gas fom the currens
28% to 50%. & is on this basis the constlant had predicted that it
would be reasonable 1o ascume that, by the tims of 2015, the
ulisation raie of ratyral gas within Hong Kong SAR should have

reached 5044,

“Beyond [antay roads™

At § 5.6.8.2, the consultant claims that the alr quality impacts due to
emissions from “beyond Lantay roads” on the sensitive receivers
relevant io the HKLR & HXBCF EIA report “ought to be relatively
minor”, It is unckear on what scientific basts the consultant had made
such a claim in the report. Traffic emissions are & major driver of
degraded zir quality in Hong Kong SAR. There are correntty ne
strategic plans on the parg of the Hong Kong government o reduce
these signature emissions (RSP and NQ,) i the short term 16 lavels
compatible with the WHO AQG. The consnitant has adduced no
scientific evidence or data showing the likely increase in vehicular
numbers and velume thet would be generated as a result of ihe
HZMB devélnpment. It would have becn reasonable to predict that
the HZMB would generate a higher volume of cross-border
vehicular transport that would not only affect the Tung Chung area
but would pormeate throughout the rest of the Homy Komg SAR
affecting the roadside and genersl air quality. The impact on public
health is region wide. The fikely increase in the usc of commercial
transport vehicles {e.g. trucks) as a resuft of the HZMRB as opposed
to ather forms of wansport has not been assessed,

a4
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Replacement of obsolete dizsel enpines

bb)

Section 5.6.10 of the HKLR / HKBCF EIA repori deals with the
issues of the replacement of diesel engines and dissel fuel, Whilst
their combined effoct is to reducs air pollutants, these two factors
must be looked at and assessed separately. Cumently, the
govamment has the hecassary regulstory snd lega!l means 0 control
the import of diesel fuel into Hong Keng, therefore, of ensuring the
quality of such diesel fuel meets acceptabie environmental standards.
However, it does net address the profiie of private, commereial and
transpoctation fleets i wins of enioe specificalion and their rate of
conversion.  From a public health viewpoint one of the principal
canses of traffic related pollution is the high proportion of pre-Euro
and Bure T vehicies. the rate of replacement and conversion of
these vehicles is foo low o make the nocessary impact on roadside
air quality, The government hes based its plan for replacement on
vohurteerism and not memdatory requirernents. While there may be
cieaner fuels in Hong Kong, traffic poliution is high because of
obsoleic engines. Without the replacement of obsolete engines,

cleencr fucl alone will enly imprave air quality to a limited cxiont.

At §§ 5.6.10.3 10 5.6.10.3, the consultant has attempted to bundle the
two issues of fuel quality and engine specification together whilst
ignoring (i) the low rate of conversion and replacement of obsolete
engines in Hong Kong. Most commercial wehicles in Heong Kong
wounld not be nsing Eura V engines in the foreseesble future.
According {o a report published by The Civic Exchange titled
“Paving for a cleaner bus fleet” dated November 2009, only 1% of
the commercial bus fleets in Hong Kong ars currently using Buro IV
engincs {zbout 53 wchickes out of more than 3000). {i) the
Guangdong government oo has po policy which requires the
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maadatory conversion and replacement of obsolete diesel engines
with Fure V engines or equivalenl specifiecations. (fif) § 5.6.10
proposes to assess all dicsel vehicles as compliant with the Burs 1V
standard by 20067 and Euro V by 2010, While this may be true for
new vehicles, his is maost cerf2inly nof the case for the existing
Hong Kong fleet, and the prajections for the retirement of oid Furo

engines diesel buses and trucks extend to 2026.

Secondary epviroomental jimpact cavusad by mitization messures

The HEKBCF SB § 2.1 (viii} required the EIA study o investigate the
extent of the scoondary environmental impacts that may arise from
the proposed mitigation measurtes recommended in the EIA study. At
§ 3.5.5.1 of the HKLR /HKBCF EIA, the consultant proposed to use
walering measures 8 times per day within all constroction work sites
in order io reduce the dust level throughout the constroction phase.
The amount of water wastage caused during the construction phase
would be enormous and the secondary environmentsl impset caused
as a result of such measures have not been addressed as required by

the SB. However frequeni heavy watering may rnot mitigate
adequately, as shown in the academic journal by Muleski GE,
Cowherd C, Kinscy IS {published in 2005) titled “Particulate
emissions from construction activities™ () Air & Waste Management

Association 55:722-783) (the “JAWMA paper™}
In the JAWMA paper, Figure 2 shows that the efficiency of PMy,

control [alls off shamly afler surface moistime content (SMQ)
reasches about 8%,
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Fimrs 2. Comoanzon of beal data with biEnaar model

Surface moistures must rise very steeply tc achieve additional gains
in efficiency, in fact up to 16% to achieve mitigation of 87.5%. This
paitern appears to be largely independent of the amount of water
applied (e.g. as jitres per square metre)

Increasing watering frequency appears to be a highly nefficient and
environmonially demaging approach to mitigation. There may be
many additional externalities such as the cost of fuel {0 transport or
pump the waler, and the environmental impact on walor (CSOUICES

Cte.

It raisss major guestions about the feasibility and reliability of
achieving efficiency up to 87.5% consistently over the whole
duration of project. The consuitants are claiming that the amount of
watering will bs directly related to the efficiency of PM,, conirol,
(See below the graph based on the consultant’s EIA report para.
5550
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The representation of the consaltant’s claimed P control efficiency {vertical axi
& times daily, ot this 12kes no accourt of the sirace moisture content achieved.

5) based on watzriog up to

Howaver the consultants are apperently extrapelating by a simple
rule-ci<thumb approach from the US EPA statemsent that watering
% 2 achieves a 50% reduction. Omne does not have any empirical’
data to support extrapolation of watcring cfficicney in PMyg
control based on(l—1/2), and{l ~¥/4) and (1 ~1/'8)} respectively to
justify the estimate of 87.5%. Furthermore the JAWMA uanelysis
indicates that it is much more closely related to the sutface
moistuie content (SMC) achisved than the amount of water used
per square metre, _

The JAWMA shows that different site activities give rise to
differcnt patterns and magnitudes of emissions. ‘There s
undoubtecly considerable wncertainty. However the consuilanis
fail to provide a piofile of emissions in terms of particle sizes,
quantities of concentrations and dispersions in relation w ASRs &t

different disvtances from the sits.
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‘I'nere are many ananswered questions and uncertainties in refalion

to the propased miigation measures which themseives will have

important environmenial impacts,

7

" Conclusion of the E1A study

% dd) The conclusion reached by the consultant at section 5.7 of the EIA
report that the predicted cumuiative pollution concentrations at all
identified ASRs will comply with the current AQOs and that “rhere
will not he any residual air quality impacts” is highly misleading
and unscientific. The Director could not have used the analysis
contained in the EIA repotts to conduct a rational assessment of the
likely air quality impact on public health that would be caused by the
HZME projects.

e} Road infrastructure projecis ame designated projects under the EIAQ

because they have significant impacts on the environmest, including

' air quality. The air quality impact assessment of the HZMB projects

during the operational phase simply ignores these impacts because
the consultant has determined (on exiremely questionable grounds)
§ ' that air guality will n.met the current AQQs. In taking this approack,
h the EIA. reports have denied the Director, the Advisory Council on
the Environment and the general public the opportunity to cvaluate

the acceptability of the projects’ impact on air quality.

)] The use of 2604 as the siarting year for the consullant’s analysis may
mislead readers of the reports info thinking that air quality in the
study area is improving. Figure 1 above shows that the level of air
pollutans in Tung Chuong from 1992 w0 2008; the figurss for NOp

and RSP follow a similar pattern. Because 2004 was a year of
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cxecptionally high air poltution, using that year as the starting year
for the assessment of existing bascline conditions creaies a false
impression of steady improvement in air quality. The long term trend,

hiowever. Is a steady deterioration in air quality.

Mortality caused by air polintion in Hong Kong SAR and effect on public healih

hh)

i)

The HEKLR f HKBCF FIA repot fall to set ol and analyse the

empirical evidenes available in Hong Kong SAR in relation o the

tmpact of air poliution on public health. There is a substantial and
increasing hody of evidenve that traffic related poliution is an
important causs of iti-health in people of all ages. Air poilution is a
votent cause of inflammation in body tissues and organs. Everyone

is at risk but the young and the old are especially susccptible.

In children pellution impairs the growth and function of the hungs.
In susceptible groups there are increased risks of aggravation of
asthma with increased need for medication and admission to hospital
and symptoms of bropchitis {coughing, accumulation of phlegm and
wheezing). In older individuals, there is sirong evidence for
increased hospitalization and deaths from heart aftacks and stroke
especiaily in those with existing disease of heart and blood vessels.
Pollution may cause irregularities in heart rhythms, wersesing of
coronary heart discases and chronic lung diseases leading to
readmission io hospital, and increase the risk of acute lung problems

including pneumonia.
Air polhution is now regarded as & potentially imporiant nisk factor

for the ageravation of disbetes and also that existinp dJiabetes may

enhance vulnerability to air puilution «ffects. In Hong Kong air
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pollution is strongly assvcisted with incrcased hoalth care ulilization
It is estimaied thet for respiratory complaints alone thers are about 7
million doctor visits annually. at the primary care level, atiributable
to pollution. About 60,000 to 80,000 hospital bed days are required
each year to ireat patlenis with polluiion attributabie iliness. The
strongest  association between hospitalization for  pollution
attributable illpess is for nitrogen dioxide and sulphur dioxide.
There are two substantial sources of evidence which peint to the
impact of pollution on mostality. Analyses of the short term impact
of daily pollutant levels indicate that ali four criteria poliutants
(PMn (RSP), NQz, SOn and O3) are strongly associated with
mortality risks. This effect is soen tor alf causcs of mortzlity and
populations of all ages. The effects are stronger for those aged 65+
years. In [fung Kong studies have produced the strongest svidence
worldwide for the effect of a single pollutant {(SO;) and bad bealth
outcomes. Restrictions on the use of sulphur rich fuels m 1990 jed
to a territory wide improvement in children’s respiratory health and
adult {46 yearst+) mortality from cardiovascular and luog discase. In
Dublin a similar cffect was observed in the same year attributable to
reductions in both PM,, and SO, However. in Hong Kong, the

overall air quality has shown marked deterioration since 1990.

The proposed new AQOs will not improve arr quality in Hong Kong
even halfway towards the level of air quality that would be achieved
through complisnce with WHO AQGs. It is estimated that the total
numbers of ybun g children with respiratory health problems and the
number of deaths attributable 1o air paliution would still be up to two
and a half times higher than it would be if the Govemment wore
committed to achieving the WHO AQGs.

Mortality associated with air polivtion in Hong Kong shows

Important socioeconomic gradients.  Those who are socio-~
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oconomically deprived, or live in ureas with a higher Social
Lieprivation Index sre ar inoreased risk. Thase montality outvomes
include all naturel or non-accidental causes of death and specifically
cardiovascular and  respirstorv  causes. This measure of
environmental injustice for the sacially disadvantage is associated
with all {our eriteria pollutants Py, {RSP), Ny, 80, and ozone.
The experis have estimated that avoidable mortality from air
polhation. it the HKSAR zmounts fo between 1,000 and 1,600 deaths

each year depending on where the criteria for clean air are set.

H. THE LEGAL CONTEXT

THE EIAO

5. 6 (1) An applicant shal| prepare an environments] impact zssessment report in
accordance with-
{(a) the requiremnents of the environmental pnpact assessment study
brief, and
{bY the technieal memorandum applicable to the asscssment.
{2} Tho spplicant shall deliver an environmemal impact assessment report 1o the Director
for approval and pay the prescribed application fee. The Director may require the

appiicant to supply sufficient copies of the report so that the Director is abie to circulate

:
1
i

copies to relevamf parties as  defined in  the technical memorandurn.

{3) The Director shall, within 60 days of receiving the environmenial impact assessment

et

repoit, dovide i tho assessment-

{a) meets the reqeirements of the environmental impact assessment

o

study brief and techpicai memorandum; or

[N,

L
Ind
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(b} does not meet the requirements of the environmental impact
aggessment study brief and techiicad memarandiim.
{4} If the Director decides that the envitonmental impact assessment report meets ihe
requirements of the brief and the techrical memorandum, he shall advise the applicant
when the report must be exhibited for public inspection, whether the advertiscment is to
contain any specific material and whether a submission tu the Alvisory Council on ihe
Environment or its subcosmmitiee is required.
{5) The Director is taken o have decided that the environmental impact assessment report
meets the requirements of the environmental impact assessment study brief and the
technical memorandum if the Direcior has not given nolice In writing that the report doss
not meet the requircments of the brief end (he technical memorendum within 60 days of
receiving the report. The applicant is required 1o subinit the number of copies of the
report &5 set out in the bnel.
{6) If ¢he Director decides that the environmental impact assessment report does not meet
the requirements of the brief and the technical memorandum, he shall advise the applicant
of the reasons why the report is unacceptabic.
(7) The applicant shali present his envirenmental impact assessment report ic the
Advisory Council on the Envirorment af the times and places advised by the Director if
the applicant is required to submif the report 1o the Council,

s. 8 (1) The Director may, wiihin 14 days of the expiry of the public inspection period or
the receipt of comments from the Advisory Councit on the Environment, whichever is
later, ask an applicant iIn writing o give him fhe information he requires to decide
whether to approve an environmental impact assessment report. The Director shall supply
the applicant with one set of written comments received from members of the public and
the Advisory Council an the Environment free of charge where comments have been
reccived.

(2) The Director shall not make a request for further information where comnients have

not been submitied o him on the report as # resuft of the public consultation or from the
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Advizory Council en the Bavironmen:,
{3} The Birector shall, within 3¢ days oi-
{2} the expiry of the public inspection puriod;
(b} the receipl of comments from the Advisory Counci! on the
Environment; or -
{c) the receipt of information under subscotion &, £
whichever is the later, approve, spprove with conditions or reject an environmental
impact assessment report for the desigraied project.

{4) The Director is taken Io have appraved without conditions sn environmental impact

assessment report if the Director has not given notice in writing rejecting the report or
approving it with conditions within 30 days éf the happening of the Iater of the events set
out in subsection (3Xa), {b) or (c).

{3) The Director shall place an approved environmental impact assessment report on the

register.

(6} If the Director rejects an environmental impact assessment report, he shafl give the

applicant the reasons for the rejection

& 10
S. 10 (1} A person who wishes 15 have constructed, construct or operawe a designated
projout isted in Part | of Schedule 2 or 1 decomemission a designaled project listed in
Part I of Schedule 2 shall-
(a) apply to the Dircctor for an environmental permit in the form
approved by the Director; and
(b} refer to an environmental impact assessment report on the
register in the application for en environmental permit; or
(c) submit an environmental impact assessment repart prepared
under section 6 with the application; or
(d) refer to the permission under section M8, (10 and (1) o
apply Sirectly for an environmental pormit and the conditions
under section 5(12); and
{c} pay the prescribed application fee.
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(2} In granting or refusing an envivonmenial permi, the Director shall have regard 1o~

() the approved envirommenial impact assessment roport on the

regisier;

{b} ihe altainmen{ and mainienance of an acceptable environmenial i
quality; :

{z) whether the environmental impact caused or experienced by the

designated project is or is Tikely 1o be prejudicial 1o the health or

well being of peeple, Hlor, fauna or esosystems;

(d} any relevant iechnical memorandum,

(e} any environmentzl impact assessment report approved under

this Crdinance or any conditions in an approval; and
(1) the comments, if any, submittcd to him under section 7 on the

Teport.
(3} The Director shall advise the applicant and the Advisory Council on the Environment,

where it has heen consulted under section 6(7), of the arant or refusal of the

environmental permit within 30 days of the later of-
' (a) the receipl of ibe application;

(b} the expiry of the public inspection period of the environmental
impact assessment report urder section 7;
{c) the receipt of comments from the Advisory Council on the
Enviroursent on the environmental impact assessment report; or
() the receipt of infoirmation under section B(1).

(4) The Director is taken to have granted without condilions an environmental permit if

the Director has not given notice in writing rejecting the parmit or approving it with
conditions within 30 davs of the happening of the later of the events set out in subsection

(3%a), (b), (¢} or ().

(5} The Director may issue an environmenta! permit subject to the conditions, if any, as

the Dhirector thinks {it and specifies in the permil.

(6} Without Himiting the gencral gature of conditions which the Director may include o
an environmental permit, he may include conditions refating to the matters set out in
Schedule 4 but shall be guided by the relevant technical mersorandum.

(7) A condition specified in an environmental permit may be subject to 4 qualification,

i
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restriction or reguirement concerning the location, time o perind of the condition's

appiication.

(&) The Director shall not specify in an environmental permit conditions that might be

included iu appraval of any nature under another pollution control Ordinance uniess-
{2) the conditions are nevessary to meet the requirernents of the
technical memorandum or the environmental tmpaect assessment
study hrief; and
{h) the cnvironmnental impact assessment report approved for the
praject or the comditions on which the applicant was allowed to
apply directly for an environmental permit under gection 5
specified expressly that the environmenial permit msy includs the
conditions. '

(9} If {he envisonmental permit is refused, the Director shall advise the applicant and give

the reasons why the permit is refused.

Air Pollution Control Ordinance (Cap. 311) (“APC Ordinance”)

5. 7 (1) The Secretary shall, after consuftation with the Advisory Council on the
Erviropment, establish for each air control zone air quality objectives or different
objectives for different parts of a zote. (Amended LN. 165 of 1984; LN. 57 of 1994)
(1A) The Secretary may publish air quality objectives for an air control zone by issuilg a
cochnical memorandum which may specify different objevtives for different parts of the
zome. {Added 13 of 1993 5. 5}

(2} The air quatity objectives for any particuiar air confrol zone or part thereof shall be
the quality which, in the apinion of the Secretary, should be achieved and mzintained in
orcer to promote the conservaton and hest use of air i the zone in the public interest.
{3} Any air guality objective may be amended Fom time to time by the Secretary, after
consuliation with the Advisory Council oL the Environment. (Amended LN, 165 of 1984;

3¢
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L.N. 57 0l 1994}
(4)(5} (Repeated 13 0f 1993 5. 5

i

.8

¥

&% (1) (Repealed 13 of 1993 5. 6}

(2) The Authority shall aim to achieve the relevant air quality objectives as soon as s

reasonably practicable and thereafter to maintain the quality so achisved.
g (3) If in: the opinion of the Secrerary the achievement o maintenunce of any air quality
objective would be better served by the exercise by the Authority in a particuiar menner
of any of his powers under section 15{(4), 17 or 22, the Secretary may give directions in
writing to the Authorify as to the manner i which he shull exercise those powers; and, in
the case of 2 direction which relates fo section 15(4), any such direction may be ofa
pgeneral nature of rolate to a particular case or particular cases.
{4) The Authority shall comply with any direction given to him under subsection (3) and
the discretion conferred on the Authorily by section 15(4), 17 or 22 as the case may be,

shall not apply to any specified process in respect of which such a direction is in force.

17, STANDING

65. The Applicani is a resident in the Tung Chung Arca, and would be directly
affected by the HZMB projets in guestion. The Applicant corrently resides in Fu
Tung Estte, this is included as one of the ASRs that is relevant to the FIKLR /
HKBCF EJA studies. In pariicutar, given her existing medical conditions and long
terin health issues {i.z. digbetes and heart condition), it is likely that the
construction and operation of the HKLR AKRCF /TM - CLRL projects would
further affect her physical health. The Applicant has sufficient interest to apply for

dicial review.
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1V. ALIERNATIVE REMEDIES

Bh. ‘Therz is no statutary appeal or review mecharsism for challenging the Decisions.

V. DELAY

67.  The Applicant is legally aided. Her application for Jegal aid was mmade on 25
 November 2009 and was granted on 31 December 2009. The Applicant’s
Salicitors also needed exira tme to consilt the public health experts’ views and
opinions on the highly technical EIA process. This application has been made as

aoon as practicable and in any event within 3 months afier the Decistons were

made. Alternatively, if there has been any delay, there is good reason fox the delay

and an extension of time should be granted,

VL GROUNDS OF REVIFW

GROUND I: NON-COMPLIANCE WITH THE 1M AND SB

(i) Sub-stapdard EIA report i

68. When reviewing the HKLR / HKBCF EIA repori, the Director 15 reguired fo
veview them against the EIA 5B end the guidelines as stated n the TM. In

particnlar, the Director mus? ensure that the EILA report meets the minimum

stapdards that are required for such a report (§ 4.4.2 of TM). The guidelines

include, amongst others, the fullowing requirements:
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{1} the repori shail be considered as adequate if ihere we no omissions or
deficiencies identified which may affect the reguiis and conclusions of the

asscssmient;

(i the iInformation and descriptions in the ELA report are Tactually correct;

Gii)  the eveleation of the predicted impacts are copsistent with the criteria

listed in Annexes 4 fo 10 inclusive;

(iv} identification and descriptions of the potential environmental impacts in

the ELA report are complete and whether all applicable oriterix in Annexes

4 to 10 inclusive have been considered;

(¥)  the assumptions and methodologies used are sound and adequate;

{vi}  adverse environmental effects are avoided to the maximum practicable

extent.

If the above standards are not met, the Dircctor cannat approve the ELA repart (§
4.5.1 of TM)

&0, Furthermore, § 3.4 of the TM {and § 3.4.1.2 f $B) requires such environmentel
assessment 10 be based on the best available information st the fime of the
assessment. Soeh information shall be that which the applicani for a permit hes
access 10 or is as provided or referred to by the Director in the EIA SB. 83414
of the SB also requires the EIA study to calculate the expected air pollatant

concentrations at the identified ASRs based on 4n assumed reasonably worst-case

scenario wnder normel operating conditions.

70.  Due to the errots end deficicncies as mentioned above by the experts for the

Applicant at paragraph {61}, and given the rosultant non-compliance with the
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requirements of the 1™ and SR, it is submitted that the Director conld net have

lawlully approved the IIKLR / HKBCE FIA report in quesiion. The main

deficiencies and errors are. amongst others, as follows:

a})

d)

£)

the failure to consider the Ozone / Gqwand SO, impact caused by increased

traffic emissions;

ibe failure to fake into accousnt inhereni deficiencies and under-estimatian

of the PATH madel:

the fajlure to differentiate the substantial differences in air poliutant levels

during warm and cold seasons;

the failure 1o collect and use readside pollutent data which differs

significantly from data collected from generai monitoring ststion;

the failure to folfow the requireinent for particles size classes as stipnlaied
in & 3.6 of 8B Appendix B-1

the failuree to take tnto account the low rats of conversion and replacement
of engine models in both Hong Kong SAR and Guangdong. Assumptions
were based on optimistic governmental policy measures on air guality
unsupported by any scientific data for actual improvement of air quality in
the PRD since these measures have been in place. The consultant did not

present the worst case scenario to she Director as required; and
the failure to assess the impact of RSP Py, a harmful air pollutant not
estabdished under the APC Ocdinance but recognised under the WHO

AQGs which should have besen assessed after agreement with the Direcior
as required by § L1{d} of TM Annex 4,
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R) the failure to comsider the real on site efficiencies of the watering

rnitigation measures and tha scoondary environmental impact generated us

a resull thereof

§ 7i.  The methods of assessment and the models used are defickent i many
fundamenial respects, and as a consequenco, the assessment resuit was incomplete,
not objective and unscientific, they also omit much relevant infurspation about the
HZMB projects’ impact on air quality that is specifically called for by the SBs
and TM, including their effects on public health, the magnitude and duration of
the adverse offect, the ikely size of the communitics affected and the extent o
which the offects are irreversible (TM § 4.4.3). In many respects, the worst-casa

scenario was not presented to the Director for consideration.

%2 It is submitted that the air quality assessment carried out by the consultants led 0
the absurd conclusion that there will not be any residual air quality impacts caused
by the HZMB projecis (EIA Report § 5.7.6). The HKLR f HKBCF EIA wmport
have presented the Director with carefully selected information that tends fo
support this conclusion. Instead, the HKLR / HKBCF EXA report shouid have
presented the Director with the full picture of the likely environmental impact of
the projects.

71, Tt is submitted that the BIA reports for the 1LZMB projects o not comply with the
SM and TM, and the Director acted unlawiully in approving them. The ElA
reports do not include the kind of air quality Impact assessment that the SH and
T™ require in respect of the projects’ operational phase, and they could not

Jawiully be used as a basis for granting cnvironmental permits for the projects.

(ii) Problems with mefhodology wsed in the EXA sty

(&) Project enyironmanmal Inpact must be assessed on a *stand-alone’ basis

61
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§ 4.2.1 of the TM sequires the upplicant to conduct 2 ‘project specific study’, The

TM also requires that an EIA snuidy must be done in quantiteiive termss, wherever

possible, and in qualitative terms of the likely environmental impacts and

environmental benetfits of the projects (8 2.1.1 of TM).

75.

§ 4.3.1(c) of the TM requires that the methodologies for evaluating the

envirormental impact should he capable of addressing the following issues:

(i) the existing or projected environmental conditions withoui the preject in

place;

(i1} the prajected environmental conditions with the project in place and the

sum total of the enviromments] impacts teking into accounst all relevant

existing, committed and planned projects;

(iil) a differentiation between the environmental impact caused by the project

and 1hat caused by other projects, and to what extend the project aggravates

o improves ihe cxisting or projected environmental conditions.

76.  The methodology requiremest can best be illustrated graphicaily:
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78.

78.

B,

The methodology adopted by the consulianis in the FTA reports doss not meet
these requirements. The “stand alone’ environmental impact assessment in respect
of the projects as required by § 4.3.1(c) of tha TM is not found in the EIA roport,
The ElA repori has failed o set out the environmentzl impact that would be

caused to the existing condiilun ag a resuit of the projects on a ‘stand alons” basis,

The background existing levels of RSP and NO, pollutants are already close to or
even above ihe levels allowed by the cumrent AQOs. The EIA report
acknawledges that for the Tung Chung ares, the daily average concentration level
for RSP was afready at 113% of the AQQOs over the past five years {ie. the
existing RSP level has already exceeded the level that is allowed by the current
AQOs) (See: Tuble at § 5.2.2 of HKLR / HKBCF EIA report).

The adverse enviromueotal impact that would be caused by the projects alone is
not set out in the EIA report. ‘the central question of what wouid have been the
environmenitai impact caused by the HZMB prujects thomselves had not been
addressed in the EIA rcport. Instead, the adverse impacts of the projects arc
bundled up and consolidated with the predicted beneficial effects of various
mitigation strategics and policy measures that are now being implemented by the
Hong Kung 3AR and Guangdong governments in on effort to try to improve the

regional air quality,

As pointed out in paragraph {61} above, the governmental measures and policies
on air quality have s far failed to bring about any positive improvement to the air
guality in the PRD region. As result of this methodology, the HKLR / HKBCF
V1A report made an absurd prediction that the predicred RSP tevel would fall to
below the current AQOs after the I1ZMB projects are in operation (See: Table 3-
148 of the HKLR / HKIRCF F1A report; p.g. 5-26).

[l
[¥¥)

CSTLCBaC-C50+ SE:TT

BILC /T4 /8E




) Bauaiins methodology not used

83,

84.

AT/18 3o

Tn order to evaluate the environmental mpact of the projects, it is necessary to
Jesww a baseline frem which fo msasure environmontsl condifions i the area
fikely to be affected by the Projects before they are in place. (TM § 4.3.3¢a)}, The
environmentzl impact of the projects is guantified by cemparing the projecied
environmental conditions with the projects in f)[a-:e to the resnits of the baseling
study. (TM s 43.1(c)) '

‘the SB contains defailed guidance on how to drmw up a baseline study of

background concentrations of air pollutants. (SB Appendix B-2, 3.1}

The importance of anchoring the baseline study in verifiable data describing
existing air quality is reinforced by the TM, which requires a baseline stady be
“hased on, but not limited 1o, existing air quality moaitoring on-site or gquality
assured measured daiz ... "{TM Annex 12 § 3.4.) :

The EIA studies ignore these requirements because the monitored data for the past
five years from the ncarby Tung Chung Monjioring Station reveal that averzoe
background concentrations of RSP level in the study area already exceed the
current AQDs, and that concentrations of NO; level are marginally below (E1IA
Report § 5.2.2). This does not serve the applicant™s (i.e. Highway Deparment)
purpose, which hag to show that the AQOs will be met after the projects are
commissioned. To overcome this problem, the basetine study has been moved
forward to 2015, by which time varicus measures being laken by regional
governmenis to conirol and reduce air polivtion, the EIA report presuine, witl
have fmproved background air quality sufficiently o feave enough headroom in
the eurrent AQOS to acecmmodate the HZMB projects. (EIA Report §§ 5611,
5.6.3)

This approach does nol salisfy the requirements of the 3B and TM. The baseline

stady is net indicative of existing background air quality, which can be venified by
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available data (SB Appendix B-2 § 3.1, Y™ §3.4, and (M Annex 12 § 3.4).

Instead, the assessment is based on spoculation about firture air quality for which

o scientific justification or quantitative analysis is given in the EIA reposts.

In summary, an anafysis of the EIA report reveals the following deviations from
the $8s and TM: '

(@)

(b3

{©)

(d

the consultant did not make {or at any rate did not include i the
report) any assessment of the existing or projected environmenisl
conditions in the assessment period without the project in place (Le.

the “do nothing™ scenario) 22 required by § 4.3.1(g)(i) of the TM;

the consuliant did not differentiate between the environment
impact caused by the projects themselves, and the impast of other
projects affecting background air gquality. Nor did it defermine to
what extent the projects weuld aggravate or improve the
environmentat conditions assessed in the “do nothing” scenario as
required by § 4.3.1(c){iii} of the TM™;

the consultant’s optimistic assumptions regarding the predicied
improvement in regional eir quality in §§ 5.6.3 and 5.6.5.1 of the
EIA repord do not represent a reasonably worst case scenario under
norma! operaiing conditions, which is the basis on which §
341.4(iviay of the SRs réquimg expected air  poilution

concentrations at the identificd ASRs to be quantified; and

the consultant’s operaiiosal air quality impact assessment
methodolegy is unscientific and does not meet the requirements of
§ 43.1(by of the TM - it relies on biased and unverifiable
assumptions about future improvernents in background air quality
hy the very party who is seeking approvai of the projects and

makes no effort fo define interactions between the foiecast
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®7.

8R.

B9,

impravements in backgrovnd air guality and the level of pollutants
at road level, where the pollutants atoibutable 10 the projects are

produced and most of the ASRs are located,

Assesging the projects’ envirenmental impact in the way as reguired by the TM
and SBs would have poscod a serious problem for the Highways Department
because tha historical air quality monitoring data set out in § 5.2.2 of the EIA
reports for the HKBCF and TM-CLKL projects show that there s litle or no
headspom within the current AQOs o aecommaodale a siguificant new source of
air poliution. One of the criteria that an air quality impact assessment must meet is
to demonstrate whether or not air quality will meet the AQOs if the project is
implemented. T™M § 4.3.1(c); TM Annex 4,

Given the Governmen!'s faiiure to achicve the AQOs for RSP and {probably} NG,
the Highways Department may have thought that the Director might be
constrained from granting these projects environmental permits by her statutory
dutw under s. 8 of the APC Ordinance if the EIA reports showed thai these
projects would increase the concentration of these pollutants in the study area. s. 8
requites the Director to aim to achieve the AQOs as soon a3 reasonable

practicable.

The Highways Department’s sotution to this problem was to focus vnly on the
impact referred to in TM § 4.3.1(c)(#} (i.e the cummlative impact of the HZMB
projects and ail other relevent existing, committed and planned projecs), ignoring
the other requirements of § 4.3.1(c). By ignoting data showing steadily rising
levels of background pollution from the mainfand and making some heroic

assumptions ahout the Guangdong Government's ability to achieve the emission

reductions recommended in the Pearl River Della Regional Air Quality
Manapement Plan, the Highways Department’s consultant felt able to assert at §
56172 of the HKLR/HKBCF EIA report that “the predicted pollutant
coucentrations at all the representative ASRs do satisfy the Air Dwality

+

Ohfectives.
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91,

23,

94,
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In pusuing this spproach, however, the consultant fuiled to salisly the
requiremnents of the $SBs and TM, making it unlawful for the Director 1o grant tha
projects ai efivircrmental permit.

The Highways Depactmeni’s preoccupation with the AQOs led it into other
serious ertors, It excluded PM, 5 in ils nssesament, although it is ome of the most
dangerous air poltutants produced by road traffic. The Hong Kong Government
has recognised the scvere impact that fine particles have on public health and has
proposed to establish an AQQ for PMas. Annex 4 of the TM provides that
guidelines recommended by the WHO or other intemational authorities may be
used by agreement with the Director for evaluating the impact of poflutants for
which no AQO has been established.

The Bighways Department also did not assess the amount of 80; that will be
produced by vehicular traffic using the HZMB hecause it determined ex amre that
the gquantity of 50, atiributable to the projects would be very unlikely to cause the
AQD to be exceeded. In other words, the EYA reports assurned an oatcome of the
ElA that the 38 and TM require 1o be demonstrated by a quantitative assessment.

The exciugion of oxone from the assessment Is alse 2 sedous smor. Orone {5
implicated in the conversion of NOx to N0, Including ozone in the assessment 5,
therefore, essential for ensuring  that realistic figures  for background
concentrations of oczone are used in the caleulation of how much NO, will be

gencrated by the projects.

The ElA studies, and the Director in approving them, have wrongly assumed that
as long as the predicted cummlative 2ir quality Jevels in 2015 meet the standards
of the current AQOs then they have satisfied the requirements of the SB wnd TM,
However, that is rot the assessment required by the SB and TM. They require a
baseline assesament of the air quality impact that would be generated by the
HZMBE praojeets themselves,
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95.  Even if the Director agrees that the AQOs wilf be met after the projects are in

operation in 2015 as a result of the effots of regional governments 1o improve
regional air quality, she cannot grant the HZMB projects an environmental parmit
unfess she aiso delermines that their environmental impact will be accoptable
having regard, among other things, to her statvtory duty under the APC Crdinance
to aim fo achieve the AQOs in Hong Kong as soon as is reasonably practicable.
To do this, she hasto be prescoted with sufficient information about the HZMD
projects’ impact on air quality that differentiates their impact from the impact
caused by other projects. {TM § 4.3.14c)

96.  Allowing the applicant to roll forward the baseline study to 2015 while using

today’s AQOs as the measure of acceptable air qualily distorts the air quality
assessment. The purpose of the assessment is to require the Director to consider
what environmental policies should spply {0 road projecis im Hong Kong 1o -
achieve today’s AQDs as soon as is ressonably practicable and to determine L

whether those policies have been properly applied (o the HZMB projects.

The Conseauences of 2 Defective E1A Report: The Shix Wing Sieef case

a7, In Shiu Wing Steel Limited v. Divcctor of Environmental Protection and Airpott
Authority FACV 28 of 2005 {dated 17 July 2006, [2006} 3 HKLRD 487), the

CFA held that the Director could not approve aa EIA report if it did not comply
with the relevant criteriz as stipulated by the 8B and TM.

“TFhe criterion for approvel

29. It is not a question wheiker ihe Director acted reasonably in attribuding
o given meaning 10 the TM and SB. The question the Director had to
answer under 5.6(3) had 10 be answered objectively, Fqually, the condition
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on which the EIA report could have beer lawfidly approved had w pe
objectively determined. The lawfultess of the aporoval was not depardent
on the Direcior's opinion if thai opinion was objectively in errar. ¥ the
ElA report in fact met the requirements of the SR and the TM the Direcior’s
decision to qpprove the report is valid: i the EI4 report did not in fact meet
those requirements, the Divector had ne power to upprove the report. It s
immaterial whether the Director thought that the reguirements were
met. And, as the limiis of the Director's power are a matter of law, it is for

the Court to determine the meaning and scope of those reguirements.

30. If the Director, in @proving -ant Eld report, is found to have
misunderstood the requirements uf the S5 and the TM, his misunderstanding
may suggest evror in hiy decision that the requirements have been met
{cf Henderson Real Estute Agency Lid v. Lo Chai Wan (PC) [1997]
HKILRD 258 ar 267 although in that case and in South Somerset District
Council and Secretary of State for the Enviromment {1953] 1 PLR 80 the
misundersianding of the governing guidelines was itself the ground of
imvalidity). But the question of the EI4 report’s meeting the reguirements of
the SB ond TH is for the Court to determine. It is a question of construction,
albeif the TM and the S8 are fo be consirued not as legislative instruments
but as they would be understond by an expert risk assessor. In other words,
the court determines whot the TM&nd the SB require but technical evidence
may be needed to show that an Eld report meets or does not meet the
requirements so determined, It is one thing 1o acknowledge that satisfaction
of the requivements ar proaf of satisfaction calls far expertise; if is another
to allow the Director or an expert risk assessor io define for himself or
kerself 1he requirements to be satisfied. The definition of the legal effect of
the TM and the 8B is necessarily a matier af law but it Is necessary o
appreciate any special or technical meaning which experts may aliribute to

particular ferms.”
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99,

100,

An ElA is 2 formal process o which devision mekers gather eavironmental
information aboaf projecis and then take this mformation into account in ihe
decision making process, The decision-maker is responsible for the assessment

and not those who provide reports and other relevant materials to him or her,

“{Elwvironmental assessment is both a technique and a process. ... The
kay point iy thai, strictly, the “azsessment’ is underiaken by the decision
maker onthe basis of environmental information with which it is supplied
This information consisis, in part, gf an ‘environmentol sfatement;
prepaved by the develnper (or, more likely, by hired consultants) wiich
details at least the main environmental impacts of the project and any
mitigating measures that are proposed to reduce the impacts, ... So it is
worth stressing that the developer does not produce an environmental
assessment {a mistake that even some judges still make); the decision
picker carries out the assessment on the basis of the information

supplied. * Bell aud McGillivrey, Brvirormmental Law {7 edition) p.432.

Tn Hong Kong, the decision maler is the Director and the basic information that
she requires to make an eavironmeatal assessment of 2 project is set cut in the 5B
and TM made under the EIAO. In Shiu Wing Sieel, the CFA quashed the
Director’s decision to grant an cnvironmental permit because the EIA report failed
fo provide certain informalivn required by the SB and TM, namely a quantitative
risk assessment (“QRA™) of the hazard to life posed by the project in that case.
The CFA ruled: “ds 5.6(3) makes clear the legisiative intention that an EIA veport
must meet the requirements of a SB and TM, it would be contrary 1o the
Divector’s duty to approve a report that did nui meet the requirements of the
applicable SB and FM. The power to approve an EIA report can be exercised only

in respect of a report that meets those requirements .. . " (at § 19)
The CFA in Shiu Wing Steel quashed the environmental permit for an aviation

fuel 1ank farm because the project™s EIA report did not include a quantitative risk
assessment {QRA) of the hazard o life posed by the possitality of catasirophic
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tank failure resulting in an instanraneous fosy of aff of the fusi from a tank. The
project’s SB required identification of all hazardous scenarios that mipht rosult in
fatelitics and the execution of & QRA in respect of each scenariv, bul the project™s
proponent, the Afrport Authority, asreed with the Director that the EIA report.
woeuld include a QRA covering the oss of only 10% of a tank’s contents. The rick
of any preater loss was characterized by the Airport Anthority and the Director as
incredibly small. The CFA held that the omission of a QRA for the 1005 loss
scenarjo invalidated the entire report. Disagreeing with the Director that the 100%
loss scenario was so unlikely to occur—that the Direclor could reasonably
determine without a QRA that it would not pose an unacoeptable hazard to life,
the CFA insisied on all hazard to life scenariow identified by the SB being
assessed in the manner prescribed in the 5B and TM, ie. by way of a QRA.

“What the EI4 repart shows is that the catastrophic insiantaneous 100%
loss scengric was identified by the ERM team but the decision was taken
#ot to make o QRA. Had such a QRA been underiaken, it would have
been mecessary nol ondy to assess the frequency of occurvence of the
scenario but alse — and perhaps primarily — to ossess the number of
Jatalifies thar might be caused if the scenaric accurred. No assessment of
Jatatities, specifically no assessment of fotalities in the SWS mill, was
made. The freguancy of & cotastrophic instantaneous 100% loss scenario
that might couse such finalities was mof assessed on a basis consisfent with

Anrex 4.7 Shiu Wing Steel, {at §68].

The EIA reports for the HZMB projecis suffer from the same faial defect. The
SBs require the air quality bupact assessment of the projecis to identify “rhe
gﬁrenr:'al air quality inpacts from the construction and operation of the project o
sensitive receivers near the project”’; 5Bs § 3.2(i1). PMz;, 50pand ozone are all
harmiul poltutants that affect sensitive receivers near the praject but the Highways
Department chose o excinde them from the assessment. No justification was
given for excluding PM2s Ozone was excluded because, 1fs consuliant asserted,

the projects would not generate azone hut the concentration ©f ozone in tha
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atmesphere affects the raie at which Mox generied by the preject will be
converted to NO: and is, therefore a pellutant sifecting the potential air quality
impact from the construction and operation of the project. SO; was excluded
because the comsuitant camying out the assessment determined ex anfe that the
quaclity of SO, produced by the projects would not cause the AQDs to be
exceeded, thersby pre-empting one of the issues thal the air quality impadt
assessment is intended to address. This is exactly the same error {hat was made in
the Shiu Wing Steel case.

GROUND I: DECISIONS OF THE BIRECTOR IRRATIONAL

107,  No sensible person in the position of the Director and who applies bis mind to the
Director’s duty under 5. 10 of the EIAO could possibly have eccepted an EIA
report that concluded there would be no residual air quality impacts whatsoever
resulting fromn the operation of the projects (See § 5.7 of the FIA reporis for the
HEKBCF/HKLR). The sheer improbability of that finding in the context of a major
road project suggests thal som ething must have gone seriously wrong with the air

quality impact assessment for these projects.

103. Major road projects are desigpared praj.ects under the EIAO because they have a
sigaificant long teym impact on the environment, particitlarly on &ir quality. That
epvironmental impact must be assessed under the Ordinance before such projects
can proceed. The Director has & duty under 5. 10 of the EIAO to consider whether

all practicable steps have been taken (o I inimize thelr environmental impact and

whether any residual impact (after practicable mitigation) will be acceptabic

having regard to, smong other things, thefr effect on public health.

104, A very important aspect of FIA is the involvement of the goneral public in the
evaluation of the acceptabilily of a project’s environmental impects. ELA meports

must be published and made available for public cumment before ihey are
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105.

196,

107.

approved. Involving the public in the FIA serves two purposes. It allows the
public to point out any deficiendies in the environmental Justification for a profest
put forward by the project’s sponsor (which, as in the case of the HZMB projects,
iz often a2 Government agency). It also enables the public o judge how well the
Director is living up to her legal responsibility to protect the enviranment in the
face of potential pressure from sponsors to get their projects approved as quickly

a3 poasible.

The finding that the HZMB projects will have no residual air quality impact after
they go into operation requires carefu justification and explanation. If the HZMB
projects {given their scale) rzise no operational air quality issnes, then no road
project is likely to raise such issues. Accepting that finding, and the wethodology
that led fo it, would be fantamount o excluding wvehicle emissions as an
environmenttal impact that the Director must have regard to before deciding

whether to grant the road projects an environmental permit,

A careful reading of the EIA reports reveals that when the reports assert in § 5.7
of the EIA report for the HKBCF/HKLR that the projects will have no residiat air
quality impact, what is meant is that air quality is not expected to exceed the
AQOs after the bridee 15 open. In Ground 1 for this application, certain
deficiencies in the methodology used to arrive at that conclusion are identified,
The Highways Department’s view that only air quality impacts that would result
in a failure to meet the AQUs need be considered by.the Lyirgetor is wrong in law,
The Director’s acceptance of that position, as evidenced by her approval of the
ETA reports, means that she closed her mind to relevant environmental impacts o
which she was required to have regard under s. 10 of the ElA Ordinance and in so

daing acted uniawfuily.

The AQQs reflect the minimum afr quality that the Secretary for the Environment,
afier consulting with the Advisory Councit on the Environment, has determined
under s. 7 of the APC Ordinancs should be achieved and maintained in the pubslic
interest. The Director has g duty under s. & of the APC Ordinance to seek to
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achieve that air Guality as soon as is fcasonably practicable and thereafter (o
maintain #. This means that, in camrying out her functions under the BIA
Ordinance, the Director muyst be mindful of the need w0 accommodars all existing
and future planned projects within the AQOs, For this resson, § 4.2.1(f) of the TM
requires all EIA reports to propase mitigation measvres, whether or not there is
any risk that the AQOs will rot be miet. To do otherwise would either hreach the
Director’s duty to aim to achieve the AQOs as soon as is reasonab ly practicable or
rsk putting the Director in a position of having to reject good projects becauwse
there is insutficient headroom within the AQOs to accommodate them.

108. The Director cannot perform her statutory duties wmder the ApPC and EIA
Ordinances unless EIA Ieparts assess all of the significant air quality impacts thar :
a projuct will have and address the issue of mitigation. In the case of the HZMR E'
projects, for example, § 5.6.10 of the EIA report for the HKBCF/HKLR identified

the higher engine emissions produced by older diese! vehicles as an issue but then

assumes in § 5.6.10.3 and §5.6.10.5 that all velicles using the bridge will mect
Exuro IV standards by 2007 2ad Buro ¥ by 2010. This implies that 21 pre-Eura IV
and Euro ¥ diesel vehicles will be replaced or converted before the bridge is open.
an wnrealistic assumption eniess vehicle owners sro requited fo do so by
mandatory emission standards for used vehicles. Whether the time has now come
for such standards 0s 2 way of mitigating the tmpact of major road projects i
Fiong Kong is a critical issue in the evaluation of those projects but it was not
addressed in these EIA reports. The Highways Department and the Director
wrongly interpreted the 8B znd TM as requinng considering of mitigating
measures only when the assessment shows that the AQOs will not be met and

closed rheir minds to this issue,
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CRUUND HE 8. 12 OF RIAG - MO QUANTITATIVE ASSESSMENT OF
IMPACT ONPUBLICHEATLTH

109,

110,

itL

11z,

In pgranting an environmental permit, 5. 10 (2) of the ETAD reguires that the
Pirector shall have regard to “rg} whether the emvirommental impact eaused or
experienced by the designated project is or is likely to be prejudicid] to the health
or well being of people, flova, fauna or ecosystems; ... . Basad on the information
coeatained in the EIA studies, the Director must have assumed that once the
projected air quality impact caused by the HZMB projects could be shown not to
exceed the current AQOs {which itself is highly questionable), it is the equivaient
of an assessment on whether the errvironmental impact caused by the designaied
project is or is likely fo be prejudicial to the heath or well being of peaple, flara,
fauna and other scosystems.

Achieving acceptable environmental result via the AQOs is a separate exercise
from ascertaining whether the effects of a project are likely to he prejudicial to the
heatth or wellbemg of peaple, flova, favna and other ecosystems, and there was no

such quantitative assessment of this kind in the ETA reports.

This key factor is in turn reflected in § 4.4.3 {a)(3) of the TM. Such assessment of
any impact or effect on public health must be done in quantitative terms wherever
possible (§ 4,1.1 of TM). '

All parties concerned, including the HKSAR Govermment, the Direcior and the
consultant commissioned to conduct the ElA studies, agree that the eurrent AQOs
are seriously out of dete (based on scieniific data gathered circa 1987) and
obsolete and they do not provide a fair and up-to-date assessment of air quality

impact on public health. This is especially so when the ETA studies are soeking o
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14,

apply the current outdated AQQOs to assess the future air guality impact up o 203 ]

{when the current AQOs would have besn foug replaced),

In considering the effect of the AQOs, Hartmann J {3% he then was) mads the
following comments in Clean Air Foundation v, the Government of HEKSAR
HCAL 35 of 2007 datcd 26 july 2007 {635

“Take the first issue, the asserted failure to adopt ‘up-to-date” air guality
cbjectives, I Govermment has the power under 5.7 of the Air Pollution
Control Ordinance fo update air quality objectives, either generally or in
respect of particular areas, it is inevituble there will be reasons why — if.
in fact, there has beer no wpdaling — that it has declined to do so. Those
reasons will be based on social and economic factors and, importartly, on
un assessment of whether, all matters being taken intfo account, there is
sufficient benefit io be obtained at this thne in adapting more stringent

objectives.”

In other words, décisions setting AQOs are not based on the consideration of
public heafth slone and they may well reflect other economical, social and
political factors. Therefore, cormpliance with the AQOs Pper sg cannot be equsted
with a quantitative risk assessment of the impect on public health as required by 2.
10(2) of the EIAD and TM.

Without the evidence of a quantitative risk assessment of the impact on public
health, the Director could mot have lawifully granted an environmental pernit
under the EIAQ. The inadequacies of the current AQQs to b2 used as a yardstick
for the assessment of air quality impact on public health has been raised by
numerous interest groups such as the Clean Air Network during the public
inspection peried of the EIA roports zs stipulated by ss. 6 and 8 of he EIAQ. In
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breach of the roquircinent as siated in §4.5 of the TM, the Director has failed to

properly address these relevant concerns,

The HKLR / HKRCF EiA reput did not provide the Director with the
snvirenmental information of air quality impact on puhlic health required by the
SB and TM in order to allow the Director to make an environmenial assessment
of the HZMRB projects.

This is the same error thai rcsulted in the EIA report for the Permanent Aviation
Fuel Facility (“PAFF”) being struck down in the Shiu Wing Steel case. In that casc,
the PAFF project’s proponents, the Airport Authority, ied to avoid drawing the
public’s atteation to the possibly serious loss of life that mighi occur if an aviation
fuel tank close to the boundary with a steel mill ruptored, causing an
instantaneous loss of its entire contents. The Alrport Autherity claimed that it was
urmecessary to provide a QRA of that scenaric. Such a sitoation was so unlikely
to occur, ergued the AA, that the Director could deteomine that the hazard to life
that this risk presented was acceptable without a QRA. The CFA disagreed,
holding that whether or not the risk was acceptable had io be demonstrated in the
manner prescribed by the TM.

"The pracrice of not identifying exremely unlikely scenarios even though
they might cause meny fatalities is not consistent with the requirements of
a methodology that can be accepted in relation to hagards to human
life. The practice of omitting scenarior ag deseribed by Mr Hui ond
Mr Sowrirgian appea-rs to deny the public, the ACE and ultimarely the
Director amy guantizarive assessment of the risks of the omitted
scenarios, And My Rui's opivion of the requiremerts of Annex 4 is clearly
misiaken as one cunnei determine that o visk is in the "acceptable” range

of Figure 1 wrtil a QRA is made. Stone J pointed out that:
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"o it would frustrene the purpose of the Ordinance and the envire
Eid regime in Homg Kong if the Director could devide fo vary the
process of assessment in o manner not provided Jor in the
Ordinuace, the technizal memorandum or the study hrief, and in
a marmer which would pot involve public consultation or public
aecountabilite ' (§ 62 of Shiv Wing Steel)

118.  Compliance with the current AQOs is not a substitute for the acfus) QRA on
public health as requircd by the TM and 5. 10(2)(c) of the ETAQ. The absence of
such evidence from the FIA 1eports does not absolve the Director himself from

o rasn b

-3

making a decision that maust consider the effects vn public health and well-being,
In the absence of such evidence, ihe Director could not have issued the {

environmental permits,

Dated 22 January 2010

Philip Dykes, S.C.
DBennis W, H, Kwok
\Couasel for the Apphcant

o

"ﬁ S Yip Tse & ‘I’angﬂf

'Qﬁ}zmi(rﬁ for tha '
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LAMIR/ 1580872009 (L25)
HCAL ? /2010
IN THE HiGH COURT OF
THE HONG KONG SPE(CIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE
CONSTITUTIONAL AND ADMINISTRATIVE LAW LIST
No. 7 oFz010

TN THE MATTER OF an application for
leave 1o apply for Judicizl Review under
Order 53 Rule 3 of the Rules of High Court

and
IN THE MATTER OF THE

ENVIRONMENTAL IMPACT
ASSESSMENT ORDINANCE (Cap. 499)

CHU YEE WAH APPLICANT

NOTICE OF APPLICATION FOR LEAVE
TO APPLY FOR JUDICIAL REVIEW
{Order 53 Rule 3(7), Rules of High Court)

Piled this day of Z7 AN M 2010

YIP, TSE & TANG
SOLICITORS

20T FLOGR,

CHINA OVERSEAS BUILDING,
139 HENNESSY ROAD,
WANCHAL BONG KONG.

TEL: 3866 8080  FAX: 2866 5000
Ref: AW/SBRAZM0/AMTAlely
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